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On Tuesda, November 10, 200'9, the Court heard Plaintiffs* Motion for Class
Certification. James A. Quadra and Ronald T, Labriola appeared for Plaintiffs Nicole Lazar and
Steven Cameron Sinith on behalf of themselves .and all those similarly situated. David Vendler
and Ben D, Whitwel] appeared for Defendants. The Court, having considered the papers on file
in this matter and the arguments of counsel, and good cause appearing, GRANTS Plaintiffs’
Moation for Class Crtification.

IT I3 ORDERED that the Court adopts the tentative ruling attached hereto and certifies a

class as follows:

“All persons residing in California who purchased Complete MoisturePlus
Multipurpose Solution in California and did not reseli it during the period
from June §, 2003 through the present, Excluded from the Class are the
Defendants and any Judge presiding over this matter and the members of
his cr her immediate family. Also excluded from this Class ate the legal
representatives, heirs, successors and attorneys of any excluded person or
entitv, and any person acting on behalf of any excluded person or entity.”

IT IS FURTHER ORDERED that Steven Cameron Smith and Nicole Lazar are appointed
as class representatives.

IT IS FURTER ORDERED that the following law firms are appointed as class counsel:
Moore Labriola, LLP; Moscone, Emblidge & Quadra, LLP; Robinson, Calcagnie & Robinson,
Inc,; and Lieff, Cabraser, Heimann & Bemnstein, LLP. Ronald Labriola of Moore Labriola, LLP
and James Quadra of Moscone, Emblidge & Quadra, LLP are appointed as lead counsel.

The Court will issue a ruling as to the parties’ objections to evidence separately.

paTeD: {1=Z2 00 Md VJ ‘|%

Judge David Velasguez

Approved as to form:

November _’ﬁ, 2009 " I

Mark Hellenkamp _
MORR]S POLICH & PURDY, LLP
Counsel Tor Defendants

-

Otrder Casze No. JCCP 4521 (OCSC Case No. 07 CC 01298)



IN RE COMPLETE® CASES
Plaintiffs’ moticn to certify the class:

The maotlon to cetify the class is grantad.
The court hereby certifies the class defined as:

"All pefsons resicing in California who purchased Complete Moisture Plus Multipurpose
Solution in Califarnia and did not ressll it durtng the period from June 8, 2003 through
the present. Excluded from the Class are the Defendants and any Judge presiding ovar
this matter and tve members of his or her immediate family. Also excluded from this
Class are the leyal representatives, helrs, succassors and attorneys of any axcluded
person or entity, «and any person acting an behalf of any excluded person or entity.”

I. Digcussion

In certifying & class, tha court does not look to the merits of the action. The certification
guestion is "esseWially a procedural one that does not ask whether an actlon |s legally
or factually merltorious. (Citation omitted.)" (Sav-on Drug Stores, Inc. v. Superior Court
(2004} 34 Cal.Ath 319, 326.) The court looks to the allegations In the complaint, and
considers whether there is evidence avallable to support the theories alleged. {Carabini
v. Superior Court (1994) 26 Cal.App.4th 239, 245.) "A motion to certiy is not a trial on
the merits, nor des it functlon as a motion for summary judgment. 'The court may
consider the meri:s of the claim only to determine whether there is a realistic chance for
- recovery.” (Well % Brown, Clv. Pro. Before Trial, sec. 14:100)." (Id., emphasis in
original) A class action is appropriate when "the question Is one of a common or
general interest, of many persons, or when the parties are numerous, and it Is
impracticable to bring them all before the court . .. " {CCP § 382.) “In order to maintain
a class action, cartain prerequisites must be met, specifically, ‘the existence of an
ascertainabie class and a wall-defined community of Interest among the class members,
[Citation.] The community of interest requirement embodias thres factors; (1)
predominant common questions of law or fact; (2) class representatives with claims or
defenses typical of the class; and (3) class representatives who can adequately
represent the clags. {Citation omitted.)" (Linder v. Thrifly Off Co. (2000) 23 Cal.dth 429,
435; Kennedy v. Baxfer Healthcare Corp. (1996) 43 Cal.App.4th 799, 808.) “The burden
of such a showing falls on fthe moving party] (sitation omitted) and the ultmate
determination of ‘whether the class action is appropriate turms on the existence and
extent of common questions of law and fact. . . [EJach member [of the purported class)
must not be required to individually litigate numerous and substantial questions to
determine his rigtt to recover following the clase judgment: and the issues which may
be jointly tred, when compared with those requiring separate adjudication, must be
sufficiently numersus and substantial to make the class action advantageous to the




judiclal process end to the Rtigants.” (City of San Jose v. Supetior Court (1974)12
Gal.3d 447, 460.) The moving party has the burden of persuasion to establish by a
preponderance of the evidence that the ¢lass action proceeding is supenor to alternate
means for a fair and efficient adjudication of the litigation.” {Sav-on Drug Stares, inc,,
supra, at 332.)

Il. Common intere:st

In the present case, the court finds the question framed by the complaint Is one of
commen interest 10 each mamber of the putative class. The complaint alleges in part
the defendants sold its Complete Moisture Plus (“CMP") in packaging, and through
adverfising, which represanted the product was "an effective contact lens disinfectant 1]

. claiming thal it ‘destroys harmful microorganisms on the surface of the lens.”
(Compilaint, 1 1 end 2.) Plaintiffs further allege, "[hlowever, the Product was ineffective
as a disinfectant” In that it falled to kill several types of microorganisme, including the
Acanthamoeba,” Flaintiffs allege they, and all members of the putative class, "paid their
hard-earned money for what the Defendanis advertised as an effective disinfectant.”
instead of an effestive contact lens disinfactant, the plaintiffs allege they and the class
recelved a solution the Defendants knew was an ineffective disinfectant against several
serious microorganisms. (Id., 14.) With respect to the first and second causes of actlon
(UCL and FAL), plaintiffs on behalf of the class seek, among other rallef, disgorgement
of all money recehed by the defendants from the sale of the product, and compensatory
damages in connaction the CLRA claim, negligent and intentional misrepresentation,
and breach of exoress and implied warranties. The court finds there iz a sufficient
commoen question affecting all members of the putative class whether each member
received what eacn bargainad for - a product which touted itself as a disinfect — when in
reailty (as alleged by the plaintiffe) the product kllled only some but not all harmful
microorganisms. |

Iil. Numerosity

The court finds the size of the putative class is so large that it is impracticable to bring
them all before the court,

V. Ascertainable ¢lass

Sufficient characteristics are provided in the proposed class definition that ite members
and the defendanfs can easily ascertain and select which Indlviduals are members of
the class for the purpose of presenting evidence at trial of the liability of the defendants
and the relief soujht, and to devise a reasonable means to distribute any monetary
relief after the trial if the plaintiffs are successful, The ability of the parties to specifically
identify the Individiral members of the class Is not a requirement of whether the class is
agcertainable. In a class action, it is enough that the members of the class can ldentify



themselves as s ibjects of the class definition to permit tham to step forward and either
participate as a class member or opt out. The proposed class definition is sufficlently
clear to bind eac1 member of the class to any settlement or judgment.

QOver breath of the definition

The defendants assert the class definition does not define an ascertainable class
because, in part, the definition does not take into consideration the number of
consumers who sarticipated in the defendants’ voluntary reimbursement program, This
argument lacks rerit,

This court ackniwledges the plaintiffs should not enjoy a double-recovery of any
monetary relief hey seek. There ig no doubt the defendants are antitled to an offset of
the amount it pzid to reimburse consumers pursuant to the voluntary reimbursement
program. Howevar, the fact a small portion of the putative class (0.2%) may have bean
reimbursed or partially reimbursed should not affect the ability of the parties o discern
an ascertainable class, or affect the manageability of the trial, or the manageabilily of
tha claima process if the clags iz successful at trial. This court finds the issue of offsets
to the defendants ¢can be handled In several ways. One of such ways is to credit the
defendants with *he amount of any prior reimbursement to a particular class member at
the end of the caze through the claims procedure.

According to the declaration of defendants’ witness John Smith, and defendants’ exhibit
U, the defendants may have records containing the ideniity and addresses of
consumers wha sontacted the defendants requesting a claim form and who in turn werg
mailed a form by the defendants. It also appears that the defandants have the means to
count the number of claims which were reimbursed. (See Ghazaryan v. Diva Limgsine
(2008) 169 Cal.2pp.4" 1524, 1532 and 1533, fn. 8 [class members were identifiable by
the company through computerized records).) Thus, assuming a judgment in favor of
the class, persons who were already reimbursed through the voluntary raimbursement
program could te easily identified at the time they submlt a claim against any class
judgment and thair recovary reduced by the amount of offset to which the defendants
are entitled.

Defendants alsc argue that the instant class is not ascertainabla for the reason
"Plaintiffs’ claims are not plausible because the CMP label claims are true and not
materially likely t3 mislead a reasonable consumer.” The court finds only for purposes of
this motion that The plaintiffs have prasented sufficient evidence to carry their burden to
prove they hare a realistic chance for recovery on the theory the alleged
representations on the packaging and In advertisements were false. The plaintiffs have
proffered a plausible theory that tha representations are false or likely to deceive, La., a
product description in tha marketing materials and packaging that it "diginfects” s not



true and may be misleading to the average consumer Iif the product kills some but not all
harmful microorganisms, infection by one of which causes an extreme madical
condition, For purposes of the certification detarmination, plaintiffs’ plausible and
realistic theary i sufficlent,

This court is not persuaded by the rationale explained in the Wendling case, cited by the
defendants. Firs ly, the opinion is not binding upon this court. The court in New Jarsey
decided that case in the context of New Jersey law, not set forth by the instant
defendants for the court to compare to the provisions of California’s UCL or FAL.

Secondly, the fasts in the Wendling case are distinguishable from the allegations in the
present matter. This court accepts the propesition in the Werklling case that the phrase
“prevents and centrols parasites” In that product’s description does not suggest that the
product will be effective against “all” parasites — only the “several’ parasites listed on the
package. in Werdling, the plaintiff admitted that the packaging material contalned a list
of parasites the product pumporied to kill. The alleged organism which harmed
Wendling's harse was not among those listed on the package. Thus, the New Jersey
court understanc ably found that Wendting could not reasonably Infar from the product
~ representations that the product killed "all” parasites.

The court finds the phrase “prevents and controls parasites” in the Wendling case is not
the equivalent of the terms “disinfectant’ or "disinfects” as alleged by the instant
‘plaintiffs. One can reasonably argue in the Wendling case that the phrase "prevents and
controls” sugges's the product maintains parasites at an acceptable level but does not
entirely eliminate parasites. However, in the Instant case, the court finds the words
“disinfectant” or "disinfacts” can reasonably be Iinterpreted 0 mean, among other things,
that CMP eliminates “all® harmful microorganisms, The fenms ‘“disinfactant' or
"disinfects” can mean "o cleanse of Infection; destroy disease germs in.” (Webstar's
College Dictionaiy.) 1t is plausible, therefore, that the terms “disinfectant” or "disinfects”
suggest an item is made completely free of contamination If it has been disinfected by
the product. '

There Is no reguirement in the law that all members of the class must prove their
entittemant to damages before the class may be certified, Although the defendants cite
the casas of Daat and Blue Chip Stamps in support of the argument, defendants deo not
make raferance {3 any particular passage from elther of those cases.

V. Community of interest
A, Predominant common guastions of law or fact

“In arder fo determine whether common guestions of fact predominate the trial court
must examine tha issues framed by the pleadings and the law applicable to the causes



of action allegec.” (Hicks v. Kaufman and Broad Home Corp. (2001) 89 Cal.App.4th
908, 918, citing Vasquez v. Superior Court (1971) 4 Cal.3d 800, 810-811.)

The issue of whether the product packaging and advertising plan was deceptive or
false, and the Issue of damages to the entire class will likely predominate over lssues
specific 1o the individual class members. The plaintiffs have presented a theory of
llabllity by comrron proof that does not require evidence peculiar to each individual
class mamber. Except for the named-plaintifis, under the UCL and FAL, there is na
requirement to sh-ow each absent class member actually relied on the alleged deceptive
representations. Rather, a product is deceptive if members of the consumear group are
likely to be deceived by the packaging and advertisements. With many mass-produced
products, repressntations on the product's packaging are likely to be standard or
substantially standard. Representations in advertising campaigns are likely to be
uniform and the placement of advertising ubiquitous throughout the course of the

advertising campaign. (See In re Tobacco |).)

With respect to tr e CLRA, and the fraud and misrepresentation claims, reliance by class
mambers upon the alleged misrepresentations can also be proved also by common
proof. (See Vasq ez v. Superlor Court (19871) 4 Cal.3d 800, 809 [individual tastimony of
the absent class members is not required to prove actual reliance where there is
avidence the allejed misrepresentations were convayed through standard stataments).)
"If plaintiffs can prove their allegations at the trial, an Inference that the representations
were made to each class membar would arise, in which case it would be unnacessary
to elicit the testir ony of each [class member] as to whather the representations were in
fact made to hir" (Masquez, 4 Cal3d, at 812, fn. 7, emphasis added. See also
Carabini v. Superior Court, 26 Cal App.dth, supra, at 244 [class aclion proper where
fravdulent communications basad on essentially standard scripts repeated to all
praspective custc mers].)

Individua! proof of damages is unnecessary. Damages need not be proved with any
degrea of preclion. Especlally in class actions, proof of damage tends to be
approximate, Some mermbers of the class may be overcompensated, while other class
members are undercompensated. In the instant case, the amount of restitution could
plausibly be determined from the defendants’ racords and based upon the number of
units sold and tre average retail price paid by the consumers. Ciass members may
have to be satizfiad sharing In a pro rata distribution of any judgment rather than
compensation besed upon the actual number of units of product purchased by the
particular class member, '

B. Tvplcality

The claimg of the named plaintlifs are typical of the class. Even I subject to
impeachment, th plaintiffs have submiited sufficient evidence they have suffered the



same type of loss or injury suffered by the absent class members and in substantially
the same way in purchasing CMP,

C. Adsquacy

The court finds that plaintiffs are adequate class representatives. A parly is generally
thought to be an adequate class representative if (1) the representative party is
interested enough to be a forceful advocale and his chosen attomey is qualified,
experienced and jenerally able to conduct the Iitigation, and (2) the representative party
has personal inte-asts in the litigation which are compatible with and not antagonistic to
those whom he would represent. (Richmond v. Dart Industries, Inc. (1981) 29 Cal,3d
482 472.) The former requirement s generally satisfied whero the claims of the
representative are fypical of the class. The latter requiremant is not satisfied if thera 1s a
conflict of interest between the representative and the rest of the class even if the
plaintiff is otherwise qualified. {Appie Computer, Inc. v. Superior Court (2005) 128
Cal.App.4th 1253. 1265.) The class representative must be “informed and independent.”
(ld.} The instant c'ass representatives satisfy those requirements.

Counsel are adecuata if they are experlenced and qualified to adequately represent the
Interest of tha class. Hera, there is no reasonable doubt that the plaintiffs’ attomeys are
highly qualifled ar-d experiencad to represent the class.

VI, Supeariority

The court finds that proceeding with this action as a class aclion Is superior to
alternative means of ltigation and frial. The court and the partles will bensfit from a
gsingle trial invelvng {he aggregate damages to the class rather than the burden of
litigating perhaps thousands of individual claims seeking to recover relatively small
amounts of restit.tfon or damage.

Vi, Standipg undear the first cause of action {UCL apd FAL)

The plaintiffs havte presented prima facle evidence they suffered actual injury and
parted with maney as a result of the misreprasentations by alleging and presenting
evidence they, in reliance upon the alleged misrepresentations on packaging and in
advertisements, purchased CMP, where the product allegedly does not rid contact lens
of alt harmful mlcroorganisms as allegedly advertised,

V. Claims agalnat Allergan

Class certification will not be denled by this court on grounds “Allergan was not involved
in the sale or marketing of CMP." Whether Allergan is "involved” in the alleged
wrongdolng in this case Is a merlts issue which this court cannot addrass in this motion




as long as the plaintiffs have articulate a plausible theory of llability against Allargan -
which they have,

X, Other action psnding

The court wiil not stay these proceedings in favor of the federal Degalman action, The
instant case was filed almast 2 years ago. The court finds a stay at this late time would
be unduly prejudizial to the state class. The defendants have walted too long to seek a
stay from either his court or the District Court, or to attempt removal to the federal court
if federal jurlsdiction exists.
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Electronic Proof of Service

JCCP Case No. 4521 — In Re Complete® Cases

STATE OF CALIFORNIA 8.

COUNTY OF ORANGE
JCCP Case No. 4521 — In Re Complete® Cases

Iam employed in the County of Orange, State of California. I am over the age of 18 and
not a party to this action. My business address is 620 Newport Center Drive, Suite 1100,
Newport Beac1, California 92660.

On November 19, 2009, pursuant to the Court’s Electronic Case Management QOrder
dated March 12, 2008, I instituted service of the foregoing document(s) described as;

[Proposed] Order Granting Motion for Class Certification

on the interested submitting an electronic version of the document(sﬁ via file transfer protocol
("FTP”) to Ca:eHomePage through the upload feature at www.casehomepage.com.

Service will be deemed effective as provided for in the Electronic Case Management
Order.

I declar: under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on November 19, 2009, at Newport Beach, California.

I_ee Maxwell

(Type or print name) (Signature)
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[PROPDSED] ORDER GRANTING MOTION FOR (CLASS CERTIFICATION




