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I.
Introduction

In these consolidated actions, defendants appeal from the court’s order certifying this case as a class action and additional orders involving defendants’ precertification contact with individual class members.  Plaintiffs have filed a motion to dismiss, claiming that none of these orders are appealable.  We agree and dismiss these appeals.
II.
Facts and Procedural History


These consolidated appeals arise from an antitrust class action currently pending in the San Francisco Superior Court entitled Abid et al. v. Grosvenor Bus Lines, Inc. et al. (Civ. No. CGC-03-424619).  The complaint alleges that defendants, the three major sightseeing bus tour companies in San Francisco,
 illegally agreed to price-fix the commissions paid to the independent agents who sell their tours.  For the most part, the agents consist of the hundreds of individual bellmen and concierges working in hotels.  The four named plaintiffs are bellmen at The Maxwell Hotel near Union Square in San Francisco.  According to the complaint, the plaintiffs’ commissions were unlawfully cut, in common with other similarly situated agents, to the flat rate of $10 per tour passenger in mid-April 2003.  The complaint alleges that the defendants announced this cut within 24 hours of each other.  This uniform reduction in commission levels allegedly represented a 40-60 percent drop in the prevailing commission levels.


On June 24, 2005, the trial court granted plaintiffs’ motion for class certification, finding an ascertainable class with a well-defined community of interest.  The case is currently scheduled for trial on November 7, 2005.

While the class action motion was pending but before the class was certified, defendants began approaching putative class members, and began offering to settle each of their potential claims for a cash payment.
  According to defendants, when they met with potential class members, they gave them, or offered to give them, three documents:  a statement of the case, a settlement agreement and release, and a summary of the commissions paid to them.  Defendants allegedly “offered each of them what it believes are their actual damages, i.e., what they would have earned between April and November 2003 had the commission rate not changed (plus a 10% premium).”  (Italics omitted.)  A number of potential class members agreed to settle their claims against defendants.

When plaintiffs became aware of these settlements, they immediately applied for a temporary restraining order and appropriate relief from San Francisco Superior Court Judge James L. Warren.  During the month of June 2005, Judge Warren held no fewer than six hearings on the question of the propriety of defendants’ precertification contacts with class members.  Hearings took place on June 6, 7, 10, 16, 17, and 23, 2005.  Extensive briefing was filed.  All of this activity culminated in a series of orders and injunctions from which defendants purport to appeal.

Specifically, on June 23, 2005, the superior court entered an “Order Granting Temporary Restraining Order and Requiring Corrective Notice.”  The order concludes, among other things, that defendants’ written materials given to potential class members were “materially misleading,” and that all settlement agreements should be voided.  The order provides that defendants should prepare and disseminate a “corrective notice” to class members, in a form to be first approved by the court, telling them “to disregard information given to them earlier.”  The order directs defendants to prepare a corrective notice that fully, fairly, and accurately, describes the litigation and the rights of potential class members.  Defendants appeal from this order in the instant appeal, Case No. A110915.

The next day, on June 24, 2005, the court delivered what defendants characterize as the “coup de grâce”––an order certifying the case as a class action, which “effectively forever enjoined [defendants] from settling directly with class members.”  (See Rules Prof. Conduct, rule 2-100 [governing communication with represented parties].)  Defendants’ notice of appeal in Case No. A110915 states that they are also appealing the order certifying this matter as a class action.

On July 29, 2005, the superior court entered orders commanding defendants, at their own expense, to disseminate the final, court-approved “corrective notice,” voiding all settlement agreements, providing information on how to handle the money paid in settlement, and giving class members information about participating in the pending litigation.  Defendants have filed a separate appeal from these orders, Case No. A111276.  Defendants claim they will “move to consolidate this appeal with the appeal of the later, July 29, 2005, orders on the ground that the issues, facts, and circumstances in the two appeals are identical.”  Because, as defendants recognize, the two appeals are so factually intertwined, judicial economy, pragmatism, and common sense dictate that we consider the appealability of both Case No. A110915 and Case No. 111276 in the same opinion; and these essentially identical cases are consolidated on our own motion.

On July 12, 2005, plaintiffs filed a motion to dismiss defendants’ appeal on the ground that “none of the orders purportedly ‘appealed’ from are appealable.”  On August 25, 2005, defendants filed an opposition to the motion.  Having reviewed plaintiffs’ motion to dismiss and defendants’ opposition, as well as the volumes of documents submitted by the parties, we dismiss both of defendants’ pending appeals.
II.
Discussion


“The existence of an appealable judgment is a jurisdictional prerequisite to an appeal.  Thus, this court is obligated to review the question of appealability.  [Citations.]”  (Jacobs-Zorne v. Superior Court (1996) 46 Cal.App.4th 1064, 1070.)

“ ‘In California, the right to appeal in civil actions is wholly statutory. . . .  In order to exercise that right an appellant must have standing to appeal, and must take an appeal from a statutorily declared appealable judgment or order.’  [Citation.]”  (Jordan v. Malone (1992) 5 Cal.App.4th 18, 21.)  Plaintiffs correctly observe that numerous cases have held that an order granting class certification is interlocutory and is not reviewable except on appeal from the final judgment.  (Blue Chip Stamps v. Superior Court (1976) 18 Cal.3d 381, 387, fn. 4; Estrada v. RPS, Inc. (2005) 125 Cal.App.4th 976, 985-986; In re Cipro Cases I and II  (2004) 121 Cal.App.4th 402, 409; Shelley v. City of Los Angeles (1995) 36 Cal.App.4th 692, 696.)

Defendants do not argue to the contrary.  Rather, in opposing the motion to dismiss, the defendants argue that this court has jurisdiction under “the collateral order” exception to the one final judgment rule.  The collateral order doctrine applies when the following three elements are present:  (1) the judgment or order is final as to the collateral matter; (2) the subject of the judgment or order is in fact collateral to the general subject of the litigation; and (3) the judgment or order directs the payment of money by the appellant or the performance of an act by or against the appellant.  (Sjoberg v. Hastorf (1948) 33 Cal.2d 116, 119; Marsh v. Mountain Zephyr, Inc. (1996) 43 Cal.App.4th 289, 297-298.)  “Such a determination is substantially the same as a final judgment in an independent proceeding.  [Citations.]”  (In re Marriage of Skelley (1976) 18 Cal.3d 365, 368.)

The defendants rely on this exception to the one final judgment rule, contending that the court’s orders certifying the class, nullifying their prior settlement agreements with purported class members, and requiring defendants to send out a court-approved “corrective notice” to class members are appealable as final determinations of matters that are collateral from the general subject matter of the litigation.

The general test of finality focuses on whether and to what extent issues remain to be decided in the lower court case.  “A judgment is final ‘when it terminates the litigation between the parties on the merits of the case and leaves nothing to be done but to enforce by execution what has been determined.’  [Citation.]”  (David v. Goodman (1948) 89 Cal.App.2d 162, 165-166.)  Stated in the obverse, an order is not final if further judicial action is required on the matters treated in the order.  (Steen v. Fremont Cemetery Corp. (1992) 9 Cal.App.4th 1221, 1228.)

Numerous cases illustrate the point that class certification and other class action interim orders are not directly appealable unless the order disposes of the entire action.  (Green v. Obledo (1981) 29 Cal.3d 126, 149, fn. 18.)  For this reason, an order denying certification to an entire class is an appealable final judgment because it is the legal equivalent of a dismissal of the action as to all members of the class other than the named plaintiff—i.e., it finally disposes of the entire class action (the so-called “death knell” effect).  (Ibid.; Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 435; Reese v. Wal-Mart Stores, Inc. (1999) 73 Cal.App.4th 1225, 1233, fn. 7.)

On the other hand, if the order allows further proceedings––certifying, for instance, a class smaller than originally proposed––the order is not appealable.  For example, in General Motors Corp. v. Superior Court (1988) 199 Cal.App.3d 247, this division concluded that an order certifying a statewide class, rather than the requested nationwide class, was not appealable in that the order “does not have what has come to be known as the ‘death knell’ effect of making further proceedings in the action impractical because of denial of class action status.”  (Id. at p. 251.)  This court aptly observed that allowing an appeal as a matter of right from “each detail of a class certification order would delay trials and vex litigants with multiple proceedings.”  (Id. at p. 252.)

For this reason, an appeal will not lie after a trial court ordered that a questionnaire be sent to all potential class members and then ordered dismissal of certain potential class members who failed to respond.  (Estrada v. RPS, Inc., supra, 125 Cal.App.4th at pp. 985-986.)  Nor will an appeal lie from an order dismissing one of two causes of action as class actions.  (Vasquez v. Superior Court (1971) 4 Cal.3d 800, 806-807.)  Furthermore, an order of partial decertification is not tantamount to a dismissal of the action as to all members of the class, and is not directly appealable.  (Green v. Obledo, supra, 29 Cal.3d at p. 149, fn. 18.)  And, in a case with direct relevance to the case before us, a court order directing service of notice of class action to the members of the class, at plaintiffs’ expense, was held to be a nonappealable, interlocutory order because “further judicial action is required on the matters treated in the notice order.”  (Steen v. Fremont Cemetery Corp., supra, 9 Cal.App.4th at p. 1228.)  The court held that the fact that the order directed the payment of money or the performance of an act was immaterial, since the order was neither final nor collateral.  (Id. at p. 1229.)


We find the logic of these cases compelling.  Consequently, we dismiss these appeals without reaching their merits for lack of appellate jurisdiction.  The class action orders challenged here are plainly interlocutory and nonappealable.

The question remains whether sanctions should be awarded.  In their motion to dismiss, plaintiffs request this court to impose sanctions upon defendants in the amount of $5,000, claiming the appeal was filed “as a litigation tactic designed to . . . derail the trial date of November 7.”  In response, defendants claim that the issues of finality and immediate appealability of the orders challenged herein are not “clear cut”; and that even if they appealed prematurely, plaintiffs were merely attempting to ensure that the court’s orders would be reviewed and their right to appeal would not be lost.


An appeal may be found frivolous and sanctions imposed when it is prosecuted for an improper motive or “when any reasonable attorney would agree that the appeal is totally and completely without merit.”  (In re Marriage of Flaherty (1982) 31 Cal.3d 637, 650.)  “An appeal that is simply without merit is not by definition frivolous and should not incur sanctions.”  (Ibid.; italics in original.)  Although defendants’ arguments are without merit, we cannot say that they fall so far outside the range of reasonable argument as to warrant the imposition of sanctions.
IV.

Disposition

We dismiss these appeals without reaching their merits for lack of appellate jurisdiction.







Ruvolo, J.

We concur:


Kline, P. J.


Lambden, J.

�	The three major sightseeing tour companies, and the primary defendants in the case, are Sporran GBL, Inc. formerly known as Grosvenor Bus Lines, Inc. and Coach USA, Inc. (hereafter Grosvenor); SF Navigatour, Inc. doing business as Super Sightseeing Tours (hereafter “Super Sightseeing”); and Tower Tours LLC (hereafter “Tower”).  The other eight defendants are successors-in-interest and parent companies of Grosvenor.  The six KBUS/CUSA defendants (KBUS Holdings LLC; CUSA, LLC; KBUS/CUSA FL, LLC; CUSA FL, LLC; CUSA GBL, LLC; and Coach GBL, LLC) are Grosvenor’s successors-in-interest, and the two Coach defendants (Coach USA, Inc. and Coach USA Business Management Trust) are Grosvenor’s parent companies.


�	California courts disagree whether court approval and oversight is required for precertification communications with potential class members.  Some courts view a court approval requirement as an improper prior restraint on speech.  (Parris v. Superior Court (2003) 109 Cal.App.4th 285, 296.)  However, other courts uphold the role of the trial court in screening the content of precertification communications as necessary to determine “there is no specific impropriety.”  (Atari, Inc. v. Superior Court (1985) 166 Cal.App.3d 867, 871; see also Howard Gunty Profit Sharing Plan v. Superior Court (2001) 88 Cal.App.4th 572, 580-581 [because precertification communication carries a potential for abuse, it is subject to court supervision and control].)
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