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WHY REVIEW SHOULD BE DENIED

For the past eight years, the Public Entity Plaintitfs have pursued a
public nuisance action against Defendants ("the Lead Paint Companies"),
who for decades promoted the use of lead paints while disregarding the
serious health hazards they were creating. The Lead Paint Companies have
done their best to avoid a trial on the merits. They first challenged the
validity of Plaintiffs' claims, but the Court of Appeal rejected that challenge
and held that the Public Entity Plaintiffs stated valid claims against the Lead
Paint Companies for creating a public nuisance. (See County of Santa Clara
v. Atlantic Richfield Co. (2006) 137 Cal.App.4™ 292, 306, rev. den. 2006 Cal.
LEXIS 7622.)

When that challenge failed, the Lead Paint Companies took a new
tack. Recognizing that the Public Entity Plaintiffs lacked the resources to
litigate this case without the assistance of outside counsel, the Lead Paint
Companies challenged Plaintiffs' right to retain outside counsel on a
contingent fee basis. The Public Entity Plaintiffs retained contingent fee
counsel at the outset because they anticipated, correctly, that litigation
against the Lead Paint Companies would be complex and protracted. They
feared that the attorney time and financial resources necessary to bring such a
| major case to trial would become prohibitively expensive, and that the Lead
Paint Companies might prevail simply by waging a war of attrition. To
protect the public fisc, the Public Entity Plaintiffs retained private firms to
assist their public attorneys on a contingent fee basis. At the same time, the
Public Entity Plaintiffs made sure that they exercised control over the
litigation at all times, both in name and in deed.

Shortly after the Public Entity Plaintiffs prevailed on their merits

appeal in 2006, the Lead Paint Companies filed a motion to bar them from
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being assisted by contingency fee counsel. The Superior Court granted this
motion, ruling that this Court's decision in People ex rel. Clancy v. Superior
Court (1985) 39 Cal.3d 740 created an absolute rule barring public attorneys
from ever retaining outside counsel under a contingency fee arrangement in a
public nuisance action. The Court of Appeal unanimously reversed. It |
distinguished Clancy on the basis that contingency counsel here assist, but do
not replace, the public attorneys who are counsel of record, and who have
controlled this case since its inception. In contrast, no public attorney even
appeared as counsel in Clancy. (County of Santa Clara v. Superior Court
(Atlantic Richfield Co.) (2008) 161 Cal.App.4™ 1140, 1152.)

The Lead Paint Companies now petition for review, arguing that the
Court of Appeal's decision conflicts with Clancy. But their argument is
based on a false premise: that the Court of Appeal distinguished Clancy
"believing that the fee agreement in Clancy, unlike the agreement here,
included no provision" that gave control to the Corona City Attorney. (Pet. at
4.) This assertion is fabricated from whole cloth. The Clancy opinion made
no reference to the control language in the Clancy contract on which
Defendants now rely. It is therefore unsurprising that the Court of Appeal in
this case did not comment on the presence or absence of any "control”
language in the Clancy contract. |

In fact, the Public Entity Plaintiffs did not argue that Clancy should be
distinguished based on any supposed differences in the control provisions of
their contracts from those in Clancy. Plaintiffs instead argued that Clancy

should be distinguished:

because private counsel have not been engaged as the
sole representatives of the public entities, as James
Clancy was in Clancy, but only to assist the government
attorneys who are prosecuting this action on behalf of
the public entities.
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(Santa Clara, supra, 161 Cal. App.4" at 1149 [emphasis in original].) The
Court of Appeal carefully distinguished Clancy because, as a factual matter,
outside counsel in this case "are merely assisting in-house counsel and lack
any control over the litigation." (/d. at | 153.) In other words, the Court of
Appeal distinguished Clancy not simply because Plaintiffs' agreements with
outside counsel recite that the public entities will retain control, but because
the record in this case reflects actual control by the public attorneys.

Detendants do not challenge the factual predicate of the Court of
Appeal's decision. Nor can they, as the underlying record concerning control
was undisputed. Instead, Defendants set up a straw-man, arguing that the
Court of Appeal erroneously assumed that the contingency fee contracts in
this case differed from the contract in Clancy. Defendants then attack this
false premise by submitting materials from the appellate record in Clancy
that show that the Clancy contract contained control language that, on paper,
vested control of the case with the Corona City Attorney.

But the paper control retained by the City Attorney in Clancy is beside
the point, for the record in that case also reflects that the City Attorney
entirely abdicated actual control. While the public entity plaintiffs agree that
it is necessary to have control language in their contingency fee contracts,
they do not argue that such language by itself is sufficient. Paper control is
not the issue. Actual control is. Recognizing that the key issue is actual
control, the Public Entity Plaintiffs submitted declarations from both public
attorneys and outside counsel establishing that the County Counsel and City
Attorneys who have brought this case have exercised actual control
throughout the litigation. (/d. at 1149-1150 & ns. 6-9.)

In contrast, the contingency fee attorney in Clancy was the sole

counsel, he appeared "instead of the regular City Attorney," and he controlled
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the case. (Clancy, supra, 39 Cal.3d at 744.) The materials trom the Clancy
record that Defendants submitted with their Request for Judicial Notice
("RFIN") merely contirm this fact. Additional materials from the Clancy
record, which Defendants omitted from their Request, establish that the City
of Corona admitted that its City Attorney played no role in filing or litigating
the public nuisance suit in that case. See Plaintiffs’' RFIN, filed herewith and
discussed below on page 11.

On this record, the Court of Appeal properly distinguished Clancy and
held that outside counsel could continue to assist the public attorneys here
because the public attorneys exercised control over this litigation. As noted
by the court below, Clancy itself suggested this result by distinguishing a
case in which a biased private attorney assisted in a criminal prosecution,

"t

because the private attorney appeared along side of and "'not in place of the
State's duly authorized counsel."™ (/d. at 1153, quoting Clancy, supra, 39
Cal.3d at p. 749, n.3, itself quoting Sedelbauer v. State (Ind.App. 1983) 455
N.E.2d 1159, 1164.) Every published decision that has considered the issue
since Clancy has refused to extend the holding of Clancy to disqualify
contingency fee counsel who are merely assisting public attorneys, rather
than replacing them. The decision below simply continues this trend.

Questions about the appropriateness of the extent or degree of control
were not litigated below and are not presented by this Petition. To the
contrary, as the majority opinion explicitly states, once this case is remanded
to the trial court Defendants will have an opportunity to develop a full record
if it appears that control is being delegated excessively to outside counsel.
(ld. at 1155 n. 11.)

For all of these reasons, review should be denied, and this case should

be remanded for proceedings on the merits.
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ARGUMENT

I. THE COURT OF APPEAL PROPERLY
DISTINGUISHED CLANCY ON ITS FACTS.

Under Rule of Court 8.500(b), this Court may order review of a Court
of Appeal decision “[w Jhen necessary to secure uniformity of decision or to
settle an important question of law.” Defendants' Petition does not meet this
standard. Clancy itself did not involve a public entity that hired outside
counsel merely to assist in litigation. And every published decision that has
considered the issue since Clancy has held that government entities may
retain outside counsel on a contingency fee basis, so long as such counsel do
not replace, but merely assist, public attorneys. Accordingly, there is no lack
of uniformity of the law in this area, nor is there any unsettled question of

law for this Court to address at this time.

A. In Clancy, Private Counsel Attempted To Usurp A City
Attorney's Authority To Bring Public Nuisance Actions.

Under California law, actions to abate public nuisances are to be
brought in the name of the People of the State of California. (Cal. Code of
Civ. Proc. § 731.) Such actions can only be brought by certain public
officials, including city attorneys. In Clancy. the City of Corona ran afoul of
this rule when it retained private counsel on a contingent fee basis to
replace— rather than to assist — the city attorney. Because the same 1s not
true here, the Court of Appeal properly distinguished Clancy.

In Clancy, the City of Corona retained a private attorney, James
Clancy, on a contingency fee .basis to replace its regular City Attorney in a
public nuisance action against an adult bookstore. (Clancy, 39 Cal.3d at
744.) The Clancy opinion itself is captioned, "The People ex rel. James J.
Clancy as City Attorney etc. et al., Petitioners" v. Superior Court. The Writ
filed in Clancy sought to "bar the People from proceeding with Clancy
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instead of the regular City Attorney as its representative.” (/d. at 744
[emphasis added].) There is no reference in the opinion to any participation
in the case by Corona's regular City Attorney, Dallas Holmes. (/d. at 744,
750 n.5.) No public attorney was counsel of record in Clancy. (Id. at 742.)
Instead. Clancy was given unfettered discretion to litigate the case against the
bookstore as he saw fit.

In refusing to extend Clancy to cover the facts of this case, the Court

of Appeal properly focused on this important factual distinction:
Because Clancy's holding is limited to the facts that
were before the Califormia Supreme Court in Clancy, a
private attorney serving as the sole representative of the
government in a public nuisance abatement action and
completely controlling the litigation, Clancy does not
justify the superior court’s order barring the public
entities from compensating, by means of a contingent
fee agreement, their private counsel, who are merely
assisting in-house counsel and lack any control over the
litigation.

(Santa Clara, supra, 161 Cal.App.4" at 1152.)

In arriving at this conclusion, the Court of Appeal did not disregard
Clancy, as Defendants suggest. Instead. the court read Clancy closely and
determined that Clancy itself had planted the seeds of this distinction. For
not only did Clancy not involve a co-counsel arrangement, Clancy expressly
distinguished such a case. (Clancy, 39 Cal.3d at 749 n.3, distinguishing
Sedelbauer v. State (Ind.App. 1983) 455 N.E. 2d 1159.) In Sedelbauer, the
State of Indiana brought a criminal prosecution for obscenity against the
clerk of an adult bookstore. A private attorney from “the Citizens for
Decency through Law™ was allowed to assist the prosecution. (/d. at 1164.)
The defendant argued that his due process rights were violated “by allowing
someone so opposed to pornographic materials to aid in [the] prosecution
....7 (id.) Despite the obvious potential for over-zealous prosecution, the

Indiana court approved the arrangement. It did so because the private
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prosecutor appeared as co-counsel, rather than "in place of the State's duly
authorized counsel.” (/d.) The Clancy opinion distinguished Sedelbauer on
that basis. (Clancy, supra, 39 Cal.3d at 749 n.3.) Based on this language in
Clancy, the Court of Appeal here determined "that C lancy's treatment of
Sedelbauer suggests that there is a critical distinction between a private
attorney who supplants the public entity's 'duly authorized counsel' and a
private attorney who serves only in a subordinate role as 'co-counsel' to the
public entity's in-house counsel.” (Santa Clara, supra, 161 Cal.App.«iilh at
1153-54 [emphasis in original].)

Defendants attempt to dismiss Sedelbauer as irrelevant, because the
private attorney there was not retained on a contingent fee. (Pet. at 14.) But
the core concern in Sedelbauer was the degree of neutrality required of a
private attorney assisting a public attorney in a criminal case. The basis of
the bias, whether personal or financial, was not the issue. Control was.
Consequently, Clancy's citation of Sedelbauer undermines Defendants'
argument that sufficient neutrality cannot be assured when attorneys who
assist the government in criminal and public nuisance cases have a personal
stake in the outcome of the litigation. Allowing a private attorney who was a
true believer in the cause of “*Decency through Law™ to serve as co-counsel
in a criminal obscenity trial is clearly inconsistent with this argument. But
the court in Sedelbauer held that control of the case by the neutral public
attorney cured any potential bias. By distinguishing Sedelbauer, Clancy
recognized the same principle.

There is a second reason why Clancy is distinguishable on its facts.
The City of Corona filed the public nuisance action at issue there in an effort
to drive an adult bookstore out of town. Clancy involved a direct threat of

criminal charges for obscenity, as well as First Amendment issues. (Clancy,
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supra, at 743-44.) In Clancy, there was a very real threat that contingency
fee counsel, utilizing the apparatus of the criminal justice system, might run
the bookstore defendants out of town — or at the very least chill their
expression of speech protected by the First Amendment. Clancy was a
product of these unique factors. The factual circumstances here, in contrast,
neither raise First Amendment concerns nor "include a pending or anticipated
criminal prosecution arising from the alleged public nuisance ...." (Santa

Clara, supra, 161 Cal.App.4lh at 1164 [concurring opinion].}

B. The Record From Clancy Confirms That The City Attorney
Of Corona Did Not Contro! That Case.

As discussed above, James Clancy was the only attorney who
appeared on behalf of the City in Clancy. The actual City Attorney of
Corona was not present. The bookstore owners filed a writ challenging this
arrangement. They argued that the public nuisance action must be
"conducted by the City Atiorney in deed as well as in name." (People ex rel
Clancy v. Superior Court (1984) 161 Cal.App.3d 894, 899; 1984 Cal.App.
LEXIS 2719, **5 [superseded by grant of review].) The Court of Appeal in
Clancy found "no persuasive rationale in support of this proposition.” (Id.)
The Supreme Court reversed. Thus, the rule established by the Clancy
opinion is that it was improper for that public nuisance action to be brought
by the City Attorney in name only, but to be litigated "in deed” exclusively
by a private attorney acting on a contingency fee.

The Santa Clara opinion thus addresses a question not presented in
Clancy:. whether it is permissible for public attorneys who are litigating a
public nuisance action both "in deed as well as in name" to be assisted by

private counsel acting on a contingency fee basis.

Answer to Petition For Review; S163681 8 n:ARH2007W00 1390800489156 .doc



To support their contention that it is not permissible, Defendants seck
judicial notice of materials from the Clancy record.! These materials show
that the Clancy contract had control language similar to that contained in the
contracts in this case. Defendants assert that this "new" fact demonstrates
that the Court of Appeal erred, and that this case is not distinguishable from
Clancy.” But the Court of Appeal did not uphold the use of outside counsel
based solely on the terms of the contracts. Instead, the majority opinion
placed significant emphasis on the fact that public attorneys appeared as
counsel of record and on the declarations submitted by both the public
attorneys and outside counsel, which establish that the public attorneys
actually control this case. (Santa Clara, supra, 161 Cal.App.éllh at 1149-1150
& ns. 6-9.) Similarly, the concurring Justice "[did] not believe that the
language of the contingency fee agreement is the only factor to be

considered." (1d. at 1166.) "Another important factor that must be

! The propriety of the method used in Defendants' Request for

Judicial Notice is open to question. Defendants are attempting to flesh out
the meaning of a decision from the Rose Bird era by recalling and examining
archived materials from the appellate record — materials that were nowhere
referenced in the opinion itself. This method of interpreting published
decisions is fraught with opportunities for abuse. If it became routine, well-
funded parties could cull obscure and perhaps ancient records, selectively cite
their favorite excerpts, and submit only those that supported their side of the
argument.

? Defendants imply that the Court of Appeal rejected the

arguments raised in Defendants' Request for Judicial Notice on the merits. In
fact, the Court of Appeal refused to entertain Defendants' Petition for
Rehearing and the accompanying Request for Judicial Notice because they
were untimely. See Court of Appeal's Order of April 30, 2008. This
difference is significant. Under Rule 8.400(c) (“Limits of Review™): "[a]s a
policy matter, on petition for review the Supreme Court normally will not
consider an issue that the petitioner failed to timely raise in the Court of
Appeal.” (Empbhasis added.)
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considered is the conduct of plaintiffs’ counsel, which may reveal whether the
government attorneys' discretionary decisionmaking has been placed within
the influence or control of an interested party . . .." (/d.)) Actual control over
this case by public attorneys. in deed as well as in name, is what
distinguishes this case from Clancy. Instead of undermining this distinction,
Defendants' RFIN contirms it.

Nonetheless, Defendants assert that the materials they submit from the
Clancy record demonstrate that the City Attorney was in control of that
litigation. Corona did argue that "the control and direction of the case is in
the hands of the City Attorney.” (Defs. RFJN at 22.) But that argument
referred only to "paper” control - i.c., that the contingency fee agreement in
the Clancy case purported to vest control in the City Attorney. As is apparent
from the Clancy opinion itself, the City Attorney did not exercise any actual
control. The City Attorney did not appear as co-counsel or take any role in
the actual litigation of the public nuisance action. The materials submitted by
Defendants confirm this fact. James Clancy is the only attorney listed as
representing the People on all of the pleadings. (Def. RFJN at 5, 7, 36, 40.)
Moreover. a letter from Clancy makes it clear that the City Attorney was
acting merely as the point of client contact for the case, and was not
participating in the day-to-day litigation. (See Def. RFJN at 25.) These
materials simply confirm the factual basis for distinguishing this case from
Clancy.

Contingency fee counsel in this case undeniably are playing a
"subordinate role." (Santa Clara, supra, 161 Cal.App.4™ at 1150.) Clancy
undeniably was not. Any doubt about this last fact is put to rest by the
following excerpt from the People's verified interrogatory responses in

Clancy:
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27. Has the City Attorney of the City of Corona
supervised the filing and maintenance of this lawsuit?

ANSWER: No.

28. Did the City Attorney of the City of Corona review
the pleadings in this case prior to their being filed?
ANSWER: The City Council "directed" the City
Attorney to file the action pursuant to C.C.P. section
731. CCP section 731 requires the City Attorney to file
the action when the City Council "directs" that such
action be filed. The City Attorney has no discretion to
refuse to file the action.” The City Attorney knew that
the pleadings were being filed by the special attorney in
the name o%the City Attorney and did not and does not
object to such filing.

30. What control has the City Attorney of the City of
Corona maintained over the filing and pursuit of this
lawsuit?

ANSWER: He has been advised from time to time as to

the progress being made in the plaintitfs attempt to get
the matter to issue.

(Plaintiffs' RFIN, Exh. 1 at pp. 6-7 [submitting verified discovery responses
from the appellate record in Clancy].)

These discovery responses conclusively establish that the City
Attorney of Corona was not exercising actual control over the public
nuisance action at issue in Clancy. The record here conclusively established
" the opposite: the public attorneys who filed this case have always exercised
actual control over it. The Court of Appeal properly distinguished Clancy on

this basis.

C. All Decisions Since Clancy Have Refused To Extend It To
Bar Contingency Fees In Cases Involving Co-Counsel.

As discussed in both the majority and concurring opinions below,
several state and federal court decisions since Clancy "support a general rule
that a contingency fee agreement is permitted, even though private counsel

retains a financial stake in the outcome, where the agreement provides that
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government attorneys will maintain control over the discretionary
decisionmaking throughout the litigation." (Santa Clara, supra, 161
Cal.App.4lh at 1161-1162 [Concurring Opinion].) Defendants’ Petition for
Review does not cite any contrary authority. In the twenty-three years since
Clancy was decided, the case law interpreting it has been uniform and
unremarkable. Thus, there is no reason for this Court to reconsider the issue
at this time.

The first two courts to consider the issue after Clancy approved the
government’s use of contingency fee counsel to assist in the tobacco
litigation, precisely because public attorneys retained control over those
cases. (Philip Morris Inc. v. Glendening (1998) 709 A.2d 1230, 1243; City
and County of San Francisco v. Philip Morris (1997) 957 F.Supp. 1130,
1135.) Although these two cases were not pled as public nuisance actions,
the remedies sought by the government entities who brought the tobacco
cases were very similar to those available in public nuisance cases. The
government plaintiffs in the tobacco cases sought to reform the ongoing
activities of an entire industry that were creating grave public health
problems, to obtain compensation for past damages, and to force the industry
to contribute to the effort to prevent future harm. The tobacco cases thus
involved direct governmental efforts to place restrictions and impose liability
on otherwise lawful, on-going business activities, and therefore required a
weighing of countervailing interests. (In contrast, this case does not. The
conduct that created the nuisance here — the marketing of lead-based paint —
has been banned by taw since 1978.)

Similarly, in the public nuisance action against many of these same
Defendants in Rhode Island, the trial court rejected defendants’ effort to

disqualify contingency fee counsel from representing the State. That court
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also focused on the key fact that the Rhode Island Attorney General had
retained sufticient control over the litigation. (State of Rhode Island v. Lead
Industry Ass’n, Inc., 2003 R.1. Super. LEXIS 109, *5-8.)

More recently, two federal District Courts have refused to extend
Clancy to disqualify co-counsel in public nuisance actions. In the first case,
the District Court in Ohio rejected Sherwin-Williams’ motion to enjoin
several cities from retaining contingency fee counsel to assist them in
bringing public nuisance cases against the Lead Paint Companies. The
court's decision focused on whether the contingency fee agreements there
"properly vest in the City Attorney control over the litigation and the sole
authority to authorize any settlement . .. ." (The Sherwin Williams Co. v.
City of Columbus, Ohio (S.D. Ohio) 2007 U.S. Dist. LEXIS 51945, * 8.)

In the second case, the United States District Court for the Eastern
District of California held that Clancy is not a blanket prohibition against
hiring contingency fee counsel in public nuisance abatement actions.
Instead, the court determined that such fee agreements are proper as long as
outside counsel and public attorneys are acting as co-counsel in the action.
(City of Grass Valley v. Newmont Mining Corp. (E.D. Cal.) 2007 U.S. Dist.
LEXIS 89187, *3-4, citing Clancy, 39 Cal.3d at 749 n.3 and Sedelbauer v.
State (Ind.App. 1983) 455 N.E.2d 1159, 1164.) Significantly, the court based
its ruling on an uncontroverted affidavit of the City Attorney for Grass
Valley that set forth the nature of the co-counsel relationship. and the fact
that the City retained "ultimate decision-making authority in the case.”
(Grass Valley, 2007 U.S. Dist. LEXIS 89187 at *3.) Similar affidavits were
submitted by the public entities and their outside counsel here.

In all of the cases cited above, courts addressing the specific issue

raised in Clancy (i.e., the use of contingency fee counsel by public entities)
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uniformly refused to extend Clancy to cover co-counsel arrangements. The
majority and concurring opinions below simply add another link to the
unbroken chain of post-Clancy authorities on this point.

Although the cases cited above are unitorm, they arc not numerous. In
the 23 years since Clancy was decided, the decision below is the first
published decision on this issue from a California state court. Only a handful
of other courts have considered (and all have rejected) Defendants’ argument
that Clancy should be extended to apply to co-counsel. This is not surprising,
as public attorneys typically bring public nuisance cases without the
assistance of contingency fee counsel. But in extreme cases involving
widespread public injuries (such as in tobacco, lead paint, and major
environmental cases), it is essential for public entities to have the ability to
retain the assistance of contingency fee counsel. A categorical rule barring
such assistance would have the perverse effect of allowing the biggest
wrongdoers to escape accountability for their conduct, precisely because their

actions create such serious and widespread harm.

D. Criminal Prosecutors Cannot Be Disqualified For Bias
Unless The Bias Is So Severe That It [s Likely To Prevent A
Defendant From Receiving A Fair Trial.

Since Clancy was decided, a general trend in California law has made
it much more difficult to disqualify criminal prosecutors for their alleged
biases. Under former law, prosecutors were subject to disqualification under
an "appearance of conflict” standard, set forth in such cases as People v.
Superior Court (Greer) (1977) 19 Cal.3d 255, 266-267. However, in
response to Greer, the Legislature adopted Penal Code § 1424 in 1980, in
order to apply a more demanding standard to motions to recuse prosecutors.
(People v. Merritt (1993) 19 Cal.App.4th 1573, 1578.) Under the current

standard, a prosecutor may be recused only if "a conflict of interest exists
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such as would render it unlikely that the defendant would receive a fair trial."
(Penal Code § 1424.) To justify recusal under this standard, a two-pronged
test must be met. First, defendant must demonstrate a "reasonable
possibility” that the prosecutor "may not exercise its discretionary function in
an evenhanded manner." (Hambarian v. Superior Court (the People) (2002)
27 Cal.4™ 826, 833.) Sccond, "'the potential for prejudice to the defendants —
the likelihood that the defendant will not receive a fair trial — must be real,
not merely apparent, and must rise to the level of a likelihood of unfairness.”
(Id. at 834, quoting People v. Eubanks (1996) 14 Cal.4" 580, 592; see also
Santa Clara, supra, 161 Cal.App.4"™ at 1159-1160 [concurring opinion].) As

noted in Eubanks:

Section 1424, unlike the Greer standard, does not allow
disqualification merely because the district attorney's
further participation in the prosecution would be
unseemly, would appear improper, or would tend to
reduce public conh({énce in the impartiality and integrity
of the criminal justice system.

(Eubanks, 14 Cal 4" at 592.)

Applying the standard set forth in Section 1424, this Court refused to
recuse a district attorney in Hambarian, despite the fact that an alleged crime
victim paid a forensic account over $300,000 to become a "full member of
the prosecution team.” (Hambarian, supra, 27 Cal.4™ at 839.) In addition,
the Hambarian opinion expressed no view on whether California law would
"permit private counsel for interested parties to prosecute a criminal action
'so long as the Criminal District Attorney retains control and management of
the prosecution.” (/d. at 840 n.6, quoting Powers v. Hauck (5" Cir. 1968)
399 F.2d 322, 325.) Notably, in Hambarian this Court focused not on
whether any member of the prosecution team had a personal stake in the
litigation, but on whether the government attorneys who had no such stake
sufficiently retained control and exercised it. (/d. at 839.)
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This Court recently revisited the issue of prosecutorial disqualification
in a trio of cases: Haraguchi v. Superior Court (People) 2008 Cal. LEXIS
5243; Hollywood v. Superior Court (People) 2008 Cal. LEXIS 5244; and
People v. Superior Court (Humberto) 2008 Cal. LEXIS 5245. These cases
involved claims that criminal prosecutors were personally biased. For
example, the prosecutor in Haraguchi was accused of having an indirect
financial stake in the outcome of a criminal trial, since she was promoting a
novel that portrayed a similar case. (Haraguchi, supra, 2008 Cal. LEXIS
5243 at *14.) Lower courts had disqualified the prosecutors. This Court
unanimously reversed in each instance and reinstated the allegedly biased
prosecutors. This Court held that the criminal defendants in these cases had
not established that they "would be unlikely to receive a fair trial." (/d. at
*25. see also Hollywood, supra, 2008 Cal. LEXIS 5244 at *27.)

As Hambariarn and these recent cases demonstrate, California courts
will not disqualify criminal prosecutors absent a showing that a criminal
defendant is unlikely to receive a fair trial. It would be odd, indeed, if a
‘higher standard of neutrality applied in civil actions to abate public
nuisances. One would expect just the opposite: that the standard of
prosecutorial neutrality would be at its highest in criminal cases, where a

defendant's life or liberty 1s directly at stake.

Il. BECAUSE THE RECORD ESTABLISHES THAT PUBLIC
ATTORNEYS EXERCISED ACTUAL CONTROL, THIS CASE
DOES NOT PROVIDE A PROPER BASIS FOR INQUIRY INTO
THE DEGREE OF CONTROL REQUIRED.

Defendants criticize the majority opinion below for failing to provide
"guidance on the standard for determining 'control.’™ (Petn. at 17, n. 5.) But,
as the Court of Appeal explained, this case does not present "an appropriate
vehicle" for delving into that question. (Santa Clara, supra, 161 Cal.App.4™
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at 1152 n. 10.) As both the Superior Court and the Court of Appeal
recognized, the record establishes that the public attorneys have retained
actual control. (See Petitioners' Appendix, Ex. 25, p. 794 at n. 1 [Superior
Court's Order of April 4, 2007] [Plaintifts’ declarations "uniformly state that
the government attorneys have retained decision-making authority and
responsibility in the case, notwithstanding the hiring of outside counsel.”].)
The Superior Court nevertheless accepted Defendants’ legal argument that
Clancy created an absolute rule that categorically barred contingency fee
counsel from ever appearing on behalf of a public entity in a public nuisance
action, regardless of who exercised control. The propriety of this ruling is
the only question presented. Inquiries into the degree of control required
must await "a case in which there [are] factual disputes regarding the nature
of the fee agreement or the relationship between private counsel and a public
entity." (Santa Clara, supra, 161 Cal.App.4™ at 1152 n. 10.)

The record here supports but one conclusion in this regard: that the fee
arrangements are proper because the public attorneys have exercised
sufficient control. If, on remand, Defendants develop evidence that "private
attorneys are improperly exercising control over this action” they will "no
doubt” bring another motion to disqualify outside counsel. (/d. at 1155 n.
11.) While such a motion might present an appropriate'vehicle for analyzing

the degree of control required, the present record does not. -

III. THE PUBLIC ENTITIES' SELECTION OF CO-COUNSEL
DOES NOT DENY DUE PROCESS TO DEFENDANTS.

Defendants argue almost as an afterthought that they will suffer an
irrevocable denial of their due process rights unless this Court grants
immediate review. The argument fails for several reasons.

Defendants rely on cases involving the due process right to an
impartial judge. These cases are distinguishable. (Santa Clara, supra, 161
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Cal.App.4™ at 1152-1153.) The prejudice created by a biased judge cannot
be corrected on appeal. The presence of an unbiased Judge, however, serves
as a check on overzealous prosecution.

More fundamentally, it is important to note that Clancy itself was not
a due process case. Instead, Clancy involved the exercise of the courts'
supervisory power "to disqualify counsel when necessary in the furtherance
of justice.” (Clancy, supra, 39 Cal.3d at 745, citing Cal. Code Civ. Proc.

§ 128(a)(5): see also People v. Municipal Court for the Santa Monica
Judicial District (1978) 77 Cal.App.3d 294, 299-300 ["Disqualification of a
prosecutor for a conflict of interest or appearance of impropriety alone is not
a matter of due process but rather an exercise of the court's statutory and
inherent power over the processes of trial."1.)

Defendants do not explain any specific way in which they will be
prejudiced by the presence of outside counsel once this case is remanded.
Nor do they cite to any instance of misconduct during the eight years that this
case has been pending. Neither do they explain how their due process ri ghts
would be safeguarded if the public entity plaintiffs were instead able to retain
counsel on an hourly basis.

In sum, Defendants have received all the process they are due, and
they will continue to receive due process once this case is remanded. They
are well represented by able defense counsel who will vi gorously present a
defense on the merits, and zealously guard against any excessive delegation
of control to outside counsel. As this Court recently observed, in the
adversarial system, "the basic guardians of the defendant's rights at trial are
his attorneys and the court, not the prosecutor.” (People v. Vasquez (2006)
39 Cal.4™ 47, 69.) This case should be remanded so that the adversarial

process can play out and this important matter can be resolved on its merits.

Answer to Petition For Review; $163681 18 A i2007\0013944004891 56 doc



CONCILUSION

For these reasons, the Public Entity Plaintiffs respectfully submit that

Defendants' Petition for Review should be denied and the case remanded for

proceedings on the merits.

Dated: June é, 2008
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