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1. INTRODUCTION

~ The heart of CDR’s answering brief is a speculative afgurueht that
~ the statutory repeal rule has been displaced by stateruents by this Court
, eoneeming the presumption against retr_oactiyity 1n eases that did not
menti_or_l an_d did not.involve the statutory repeal rule. |
.CDR_’s position is without merit because the two rules do not have |
_overlapping fields of operation (See OB 12-14.) Repeals of purely |
7 statutory rlghts and remedles apply to pendmg cases under the statutory
repeal rule, unless there is a savmgs clause whereas repeals of common -
law rights are presumed to apply prospectively. (_Ibza’.) There was no need
for this Court to mention the statutOry repeal rule in the cases that CDR
relies on, because.those cases did not 1nvolve that rule. Nor would th1s |
Court have used language that did not mentlon that rule to convey its
supposed dlsapproval since two relatively recent and unammous decisions
of this Court had referred to the statutory repeal rule as settled ”?
CDR’s contentlon that Propos1t10n 64 did not repeal the rlght of
| uhirijuredprlvate parties to enforce the UCL W1th1_n the meaning the |
v stat_utofy repeal rule ignores the substance of Proposition 64°s ehanges, and
CDR’S eontention that Business & Professions Code seetioh}s'4 ahd 12
‘establish a general savings clause misconstrues both seetions
Proposition 64 also apphes to pendmg cases on an entirely
- prospective, not retroactive basis. Propos1t10n 64 ehanges the standlng
) requlrements for enforcmg UCL claims, and since standing is a requirement -
that has to be satisfied at every stage of the proeeedings, PropOSition 64
applies to CDR’s continued efforts to “prosecute” its UCL claims.
.Applying Proposition 64 to this case will not change the legal corisequences
of Mervyn’s past conduct, or deprive CDR of any vested right that it |

actually had prior to Proposition 64’s passage.



II. CDR’SATTACK ON THE STATUTORY REPEAL
'RULE IS WITHOUT MERIT.

A. The. Statutory Repeal Rule has Been Established by
Numerous Dec1s1ons of This Court. '

CDR posits that this Court’s decisions in Governing Boarﬂ V. Ma_hn o
© (1977) 18 Cal3d 819 (Mann), and Younger v. Superior Court (1978)
21 Cal. 3d 102 (Younger) were not really based on a stralght-forward

. appl1cat1on of the statutory repeal rule, but rather on supposed ﬁndmgs that -~ -

the Legislature had clearly expressed an intent that the new laws should

~apply retroaetii/ely_. (AB 3’3-3_5..) C_DR'misreads the "d_ecisions.‘ |

' Mann, 18 Cal.3d 819, considered the statutory repeal rule at great

: .lerlgth, and concluded that it was based orl a “long Well-established line of -

'lcalifornia declsions ? and that it was a “settled common law rule.” ({d. at
829 830.) It did not, as CDR contends, apply that rule only after .

| determmmg that the Leg1slature intended that the repeal would apply to
-pending cases. (AB 34..) This Court dlseussed the Legislature’s purpose in .
support of its conclusion that the Legislature had implieitly repealed the
_statutory right of school boards to dismiss a teacher for certain marijuana
convictions (18 Cal 3d 819, at 828) not to show that the Legislature
intended that that repeal would apply to d1smlssals that were not yet final.

CDR’_S attempt to distiuguish Youngef, 21 Cal.3d 102, is likewise

| without merit. This Court based its decision on the statutOry repeal rule.,
repeating M_ann s p'oi-nt that the rule was “well settled.”. (Id. at 109.)

_ Yoimger refused to consider the eonstitutlonality of the orders entered-, |

under the prior statute because the lawsuit in which those orders had been

issued had abated pursuant to that rule. (See 21 Cal.3d 102 at 109.) | 7
Younger did not decide, as CDR suggests at AB 34, that the repeal of the

trial court’s jurisdietion applied to pending actions because the Legislature

* intended for it to do so. As this Court stated, “the only legislative intent



~ relevant [where the statutory authorization on which the action is based has

been repealed] would be a determination to save [the] proceeding from the

ordinary effect of repeal. . . . But no such intent appears. . . .” (1d. at 110. )
- CDR’s attempts to dlstmgulsh this Court S older statutory repeal

- decisions (AB 31-33), are equally without merit. (_See, e.g., Napa State.

| Hospital v. Flaherty (1901) 134 Cal. 315, 317-318 [the.Court relied on the

statutory repeal rule to determine that the repeal of a purely statutory right, .
together with the remedy for its enforcement applied to pending actlons]

' 'Wolf V. Paczf ic Southwest efc. Corp (1937) 10 Cal.2d 183, 184 [the repeal
of certam usury law provisions applied to pending actions because there
was no savings clause]; Southern Service Co. Ltd. v. Los Angeles (1940) 15
Cal.2d 1, 11-12 [the Court relied on the statutory repeal rule to support its
decision that the Legislature had a right to apply the repeal of a purely

statutory tax refund to pending actlons] and International etc. Workers v.
| Landowitz (1942) 20 Cal.2d 418, 420-423 [although equ1ty requires
specific authority to enjoin crimmal conduct the repeal of that authority
~ applied to pending actions because of the statutory repeal rule].)
The statutory repeal rule has not disappeared from California law, »
'notwithstanding that this Court’s decisions since Mann, 18 Cal 3d 819, and
Younger 21 Cal. 3d 102, have not involved and have not 01ted that rule.
. (See section B below)
- The Court of Appeal has continued to apply that rule in dec1s1ons
from 2004, 1996, and 1992 (cited at OB 14, fn. 6), and Witkin’s 2005_ text

on California law treats that rule as an established exception to the general

! CDR’s reference to Younger’s statement of legislative history (AB
35, citing 21 Cal.3d at 113) dealt with a different issue — the interpretation
of the administrative procedure that replaced the repealed judicial
procedure



~ presumption agamst retroactivity. (See 7 Wltkln Summary of Cal. Law
(10th ed. 2005) Constltutlonal Law, §§634 635, pp 1035-1037
. [contrasting the presumptlon against retroact1V1ty that Evangelatos v.

Superior Court (1988) 44 Cal. 3d 1188 (Evangelatos) applied to an
" 1n1t1at1ve with the exceptlon to the rule of prospective construction that
VMann 18 Cal 3d 819, apphed to. the repeal of a statutory. cause of action
without a savmgs clause].) |

Moreover, the Justlﬁcatlon for the statutory repeal rule that

' Government Code section 9606 prov1des has not been changed. CDR’
revisionist interpretation of that section (AB 28-29), which treats its second
‘ sentenee — that “[p]_ersOns acting under any statute act in .contemplat'ion of
this power of repeal”- — as if it did not.exist, is without merit. That
_s_eritence has been part of 'seetion 9606 and its predecessor for more than 70 -
_ years, and it continues to provide a statutory justification for the statutoryv

: --repeai rule. As Callet v. Alioto (1930) 210 Cal. 65 67-68, stated, referring
| to that section’s predecessor “the Justlﬁcatlon for [the statutory repeal rule] v'
is that all statutory remedies are pursued with full reahzatlon that the .
Legislature may abolish the rlght to recover at any time.”

CDR’s content1on that the distinction that the statutory repeal rule

v "dra_ws between purely statutory and common law rights makes no sense is

_’ irrelevant. (AB 26, fn. 6.) While the st_atutory.repeal, rule is derived from
: the common law, it is also based on the Legisla_ture’s judgrnent that people
- who act on the basis of statutes should be p're_sumed to act in contemplation
of the power of repeal. The Legislature has not, how_ever, established any

such presumption with respect to common law rights.”

2 The various federal decisions that CDR relies on are likewise
irrelevant. CDR has not challenged the showing that federal law differs
from California law in that Congress has abrogated the statutory repeal rule
with respect to federal enactments. (See OB 36-37.) '



B. This Court Has Not Dlsapproved the Statutory
Repeal Rule Sub Sllentlo

_ CDR implicitly contends that two factors — this Court’s failure to
cite the statutory r_ep_eal rule in any decision since 1978, and the broad
language that it has it used to describe the- -presu.mption against retroactivity
, -—“de'mo'nstrate that it has disappfOVed that rule sub s-ilentio (AB 35. 40.)
The cases that CDR relies on, however, do not support its position, because
. those cases were governed by the presumptlon agamst retroact1v1ty, not the
_. statutory repeal rule.
Thus Elsner v. Uveges (2004) 34 Cal. 4th 915 936, cons1dered
_statutory amendments that increased a defendant’s common law liability,

and held that they could not be applied to pre -amendment conduct

S | McClung v. Employment Dev. Dept (2()04) 34 Cal.4th 467, 470, 476, .

considered an amendment that 1mpose[d] personal 11ab111ty for “actions
‘not subject to‘rliahil_it‘y when performed,” and held that that amendment

- could not be applied to pre-enaetment conduct. Myers v. Philip_ Morris

* Companies, Inc. (2002) 28 Cal.4th 828, 839-840 (Myers), considered the
: ‘r‘epeal ofa Statutory immunity from common law liability, and held that
that i'epeal did not apply to past:; conduet because it would make conduct
“tortious” that was “lawful’f when it occurred. | | -

Nohe of these cases mention the statutorybrrepeal rule, ahd there was
no need for th'em to do so, because that rule would not have applied. CDR
relies particularly on Myers, 28 Cal.4th 828, erroneously arguing that
Justice Moreno’s dissent confirmed the majority’s supposed rejection of the
statutory repeal rule. (AB 37-38.) However, his dissent did not mention
‘the statutory repeal rule, to say nothing of suggesting that it should be
extended to apply to the repeal of a statutory immunity that —as a m’atter-
 of substance — imposed new liabilities on past conduct. He cited Cabllezf V.

- Alioto, supra, 2'10 Cal. 65, 68, for a different point — that statutory rights,



unhke common law rrghts are not vested for purposes of the retroactlve |
: apphcat1on of a statute. (Myers, 28 Cal.4th 828, 853 (dlS opn of
| Moreno, 1.). ) _
. CDR also places heavy relrance on the dlscussmn of the presumptlon

| agalnst retroact1v1ty in Evangelatos 44'Cal.3d 1188 (AB 16 18) but 1t does
- not dispute Mervyn s showing that that case did not ment1on the statutory :
- repeal rule, or involve the repeal of a purely statutory right. (See_ OB 18.)
Justice Mosk’ position in Evangelatos casts further doubt on CDR’s
'} cont‘ention that this Court’s decisions 'commencing With’ Evdngelatos have
1mp11c1tly disapproved the statutory repeal rule If the four justice maJor1ty

~— of which Justice Mosk was a member — had intended to reject the

~ principles that Justice Mosk had stated for the Court Just 10 years earlier in

Younger 21 Cal.3d 102, he surely would have said somethmg

CDR states that the statutory repeal rule had its orlgms in the
criminal law field, and it argues that the various policy factors that thls
" Court has used to determme whether an amendment to the c_rrml_nal law
applies to pending cases — such factors, for 'example, as whether the; '
- amendment was analogous to a pardon, or whether the cichmstances -

'indicate(l that the Legislature had decided that the penalty was too severe

- — cannot properly be used to determine Whether the repeal of a non-
criminal right or remedy applies to pending cases. (See AB 29- 31 ) No
,suchanalogles are needed. The application of the statutory repeal rule to’
civil cases is not tied to the policy factors that may helpto determine
whether statutory changes to the .criminal law apply to pending cases.

It has bee'n settled for more than a century that the statutory repeal
rule applies to the repeal of purely statu'tory rights or remedies in the civil
law field where there is no savings clause, and that pursuant to that rule, the

repeal applies to pending cases. (See Mann, 18 Cal3d 819, 830, fn. 8



[c1t1ng deolslons in civil cases extendmg back to 1901 that had apphed the
statutory repeal rule]. ) ‘ .
CDR’s contentlon that this Court should construe Proposmon 64 to
. operate prospectlvely because it does not contam a statement of
'_retroaot1v1ty is therefore without me_rlt. No su_ch statement was needed.
Where a purely statutory right or remedy is repealed, the repeal applies to
pending cases unless there is a savings'cl'ause. (OB 15-16.)° 1 | '
IIl. THE STATUTORY REPEAL RULE APPLIES TO
~ PROPOSITION 64’S RESTRICTIONS ON THE

STANDING OF PRIVATE PARTIES TO ENFORCE
'THE UCL.

A.  Proposition 64’s Elimih’a"tion of the Authority of
Uninjured Private Parties to Enforce the UCL
Constitutes a Repeal. :

7 CDR contends that the statutory repeal rule does not. apply because
Proposmon 64’s changes did not constltute a repeal since it characterized
’ those changes as amendments and did not ehmmate the rlght of 1nJured
-parties and public officials to enforce the UCL. (See AB 26-28.)
| | Labels are not determinative. (See OB 27-28.) The 'ch'ange that the
voters enacted was substantively‘identical to a repeal because they struck |
out the former statutory language that gave uninjured’private parties a right -

g to-enforcethe UCL.4 Government Code section 960_5' makes _the same

3 CDR’s interpretation of Proposition 64’s language (AB 20- 25) is
not determinative on this issue, misstates Mervyn’s position, and, in any
event, is incorrect. (See OB 21-27.)

4 See the revised text of Bus. & Prof. §17 204 in the Ballot Pamphlet
OB appen. at p 6. _



point: Where part of a statute is amended, any “Omitted portions are to be
considered as having been repealed LD - 7
'CDR’s contention that the statutory repeal rule applies only to an o
'enactment that “repeals a statutory cause of action or remedy” (AB 26- 27)
| is not estabhshed by the case that CDR cites (Callet V. Alioto, supra, 210
Cal. 65, 67), makes no sense from a pohey standp_olnt, and would not apply .
in any event to Proposition 64, which repealed the statutory cause of action
that the UCL had granted to uninj'ured private parties by eliminating their
right to seek relief under that Act.- | » | o ) |
F_Younger, 21 Cal.3d 102,'rejeeted a similar argument. The Attorney - |
“General contended that the statutory repeal rule did not applg to the repeal :
ofa ju.dieialv remedy ‘.for the destruction of eriminal cOn_Vieti_orl records,
since the Legislature had subStituted a slightly bnarrower adrninistrative
remedy. This Court respo‘n’dedA that the creation of an .administrative
remedy did not prevent the statutory repeal rule from terminating pending
judicial remedies; “the Legislature has.revoked the statutory grant of |
jurisdiction for this proeeeding, and has vested it in no other court.” (Id. at
110; original emphasis.) |
‘Similarly, in this case, the electorate has revoked the authori_ty of
'unirrjured private olaintiffs to seek relref and has not transferred that
authority to anyone else. Since the statutory repeal rule is based on the
| - -policy that statutory reforms that repeal purely statutory rights and remedres
~can and shoul-d apply to pendmg cases unless the lawmakers have clearly
expressed a contrary intent, the electorate’s preservation of the authority of
injured prrvate part1es to seek relief does not preserve the authority of |

uninjured prlvate parties to prosecute UCL actions.



" B.  CDR’s Contention That the UCL is Derived From
' the Common Law Does Not Establish an Exception
to the Statutory Repeal Rule.

CDR’s contention that this case is governed by an exception to the
statutol'y repealv rule — that it does not apply to_the repeal of a statute that

codifies common law rights — is without merit. UCL claims are “not the

~ - .equivalent of the common law of unfair competition ” as CDR concedes

- (AB 26, fn. 6), and the mere fact that the UCL “is derived from common
B law” is irrelevant. The statutory repeal rule applies unless the repealed
“right” wasv a “right recognized at common law.” (Callett v. Alioto, supra,
21_0 Cal. 65, 67, 68.) Here, however, the rights and remedies that
: Proposition 64 repealed and in particular the claimé that CDR asse'rted'
were purely statutory. (See, e.g., Bank of the West v. Superior Court (1992)
2 Cal4th 1254, 1263-1264.) -

C. There is no Savmgs Clause That Protects Pendmg
Actions from Proposition 64’s Repeals ’

‘CDR does not contend that Proposition.64 c_ontains a savings clause.
-(See OB 30 [noting there is nothing in Proposition 64 that saves pending
cases].) Instead, it argues that Business & Professiotis Code sectiohs 4 and
12, construed together, save all action.s that were pendi_ng on
| I"roposition 64’s effective date. (AB 40-42.) 'CDR’s position is without
merit. Section 4 1s a llmited savings clause,_an(l_,secti(')n 12 does net convert
it mto a general savings clause. _‘ |
| Section 4°s 11m1ted scope is estabhshed by its language it saves only
those act1ons, proceedings and rights that had been commenced or that had
acemed before the Code took effect in 1937. |

No action or proceeding commenced before this Code
takes effect, and no right accrued, is affected by the
provisions of this Code, but all procedure thereafter taken
therein shall conform to the prov1s1ons of this Code so far
as poss1ble '



(Bus. & Prof. Code, §4, emphasis added.)
| | Séction 4’5 limited scope is confirmed by its context; it is
* surrounded by seéﬁohs-that preserve rights that existed when the Code was-
enacted in 1937. (See Bus. & Prof. Code §§3 [preserving the t_eﬁuré of
' .ofﬁce ho_ldefs a_t»the time the Code goes into effect], 5 [preServi_hg rights

under existing license's],‘ 6 [preserving rights under exisjcing ce‘ftiﬁc_ates], :
| and 7 [where a public Voffens‘e' cbntjnu’es to be a crime under thé Code, a
. conviction fof that crimé- under a pﬁor act constitutes a conviction under the
| Code] ) , -

CDR agrees that “Sectlon 4 precludes appllcatlon of the provisions

.of the UCL to an actlon commenced before the effective date of those
- provisions.” (AB 40, _drigi_riai emphasis. Seec also Sobey v. Molony (1940)
40 Cal.App.2d 381, 388--389_ [constrliing section 4 as saving claims arising

o priof to the Code’s effective date notwithstanding a substantial change in |

the 1aw]; Sacramento Terminal Co. v. McDougall (1912) 19 Cal.App. 562,
566 [Vcon'struing' Civ. Code § 6, identical 1n substance to Bus. & Prof. Code
- § 4, as applying only to “proceedings pending at the time of the adoptioﬁ,bf
 the Code”]; James v. Oakland Traction Co. (1909) 10 Cal. App. 785, 797
[construing Pol. Code § 8, which is likewise substantially identical to Bus.
‘& Prof. Code § 4, as “no doubt enacted” to prevenf interference with rights
: that existed when the Code was adopted].) | | |
Thus the Leglslature ] 1ntent could not have been clearer. If it had
intended to enact a general savings clause, it knew how to do so. (See In re
ADapper (1969) 71 Cal.2d 184, 188-189 [contrastlng the general savmgs
- clause in Gov Code § 9608, which saved prosecutions for crimes
committed before any re—peal except as otherwise provided, with a
municipal code savings clause that applied only to ordinances repealed-hby

that codé].)

10



Nevertheless CDR contends that section 4 is transformed into a
~general savings clause when it is construed in the hght of Business &
Professions Code section 12. (AB 40-42.) ‘'That could not have been the -
Leglslature S intent, because section 12 serves a dlfferent purpose It

) estabhshes arule for the interpretation of reference statutes — those
”statutes that adopt the prov1510ns of the crossed-referenced law

Section 12 states:

- Whenever any reference is made to any portion of this
" Code or of any other law of this State, such reference shall
apply to all amendments and add1t10ns thereto now or
“hereafter made

.(Bus & Prof. Code §12 emphasis added) | _
Section 12 is one of twenty-one statutes that change the common law
' rule for interpretfng reference statutes by providing that they aretobe

' construed to incorporate subsequent "changes in the cross—referenced

- sections. (See Note, Reference Statutes supra, 30 McGeorgeL Rev. 562,

-568-569. ‘See also Palermo V. Stockton Theatres, Inc. (1948) 32 Cal.2d 53 |
-~ 58-59 [under the common law, prov1s1ons that are adopted by reference
“are. 1ncorporated in the form in which they exist at the tlme and notas
subsequently modlﬁed”] ) | |
Section 12 is inapplicable on its face to section 4, because section‘ 12
~ applies to references “to any portlon of this Co_de”., whereas section 4 refers -
only to the entire-_Code. Moreover, even 'if,‘ arguen.do,._ section 12 could be
“construed to apply to provisions that incorporate the entire Code by
reference, it Would not apply here, bec_ause section 4’s reference‘is not to

the Code or to any part of the Code; it is, rather, to the date on which the

? See Note, Referehce Statutes: Traps for the Unwary (1999)
30 McGeorge L. Rev. at 562, 564 (“A reference statute adopts w1th1n itself
‘the provisions of the cross-referenced law . . . .”).
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Code was enacted—August 27, 1937. (See Stats 1937 Ch 399 at
p. 1230.)

| ~ Thus, nelther the language nor context of section 4, nor the cases

that have construed similar provisions, show that sectlon 4isa general

savmgs clause. - o | -

IV. CDR’S CONTENTION THAT PROPOSITION 64 s
_ NEW STANDING REQUIREMENTS CANNOT APPLY
PROSPECTIVELY TO PENDING ACTIONS IS
WITHOUT MERIT.

Mervyns’s demonstrated that the application of Proposition 64’s new
. standing requlrements to pending cases will be prospectlve —_ not |
N retrospectlve — within the test stated in Elsner v. Uveges, supra 34 Cal 4th
915, 936, and other similar ¢ cases._ A change in the standmg of an uanured _
plain'tiff Who was not aésefting any claims on its own behaif neither
«“ ‘change[s] the legal consequences of past conduct by i 1mposmg new or
different 11ab111t1es on M_ervyn s, nor does it substantially affect any
' ex1st1ng “rights’” that CDR had prior to Proposition 64. (Zd. at p. 937.)
| ‘While CDR argues that it had a‘vested;“right”.r to continue to appeal
the judgment against it on its UCL claim, Elsner and other decisions that
state the above rules are clearly referting to the rights of parties who have
been injured, and the liabilities of parties who are poteritially re_sponsible.
A change in the st_anding of an uninjured plaintiff who is not asserting any
| claims on its own behalf therefore does not substantially affect existing B
rights 'and obligations, as that concept is used to ,deﬁn’e the prospective
operation of a statutory amendment. |
None of the cases that CDR cites (at AB 46) state or even suggest
~ that the withdrawal of statutory standing for an uninjured plaintiff to litigate.
the claims of others deprives that plaintiff of a vested right, or ra'ises any
retroactivity concerns. Those cases simply hold that a statute’s application

'to'pending cases will be retrospective if it increases an injured party’s
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~ potential recovery (detma Cas. & Surety Co. v. Ind. Acc. Com. (1947) 30
Cal.2d 388, 395, and Cole v. Fair Oaks Fz're Protection Dist. (1987) 43
- Cal:3d 148, 155, fn. 6), reduces a defendant’s potential liability | |
(Evange'latos, 44 Cal.3d 1188, 1225, fn. 26), increases the eonsequences of
| ‘past criminal behavior (Tapia v. Superior Court (1991) 53 Cal3d 282,
~ 298), or bars the use of evidenee gathered in violation of a statute enacted o
years later. (People v. Hayes (1989) 49 Cal.3d 1260, 1274, diseuSSed in "
poia, suprd; 53 Cal.3d at 291.) | '
CDR argues that applying the new standing requirements to exi'sttng : |

 cases by,untnjured plaintiffs would impair settled rights and reaso_nable _
exp.ectations. (AB 47-48.) This Court answered a similar 'c_ontention.-in
Tapia v. Superior Court, supra, 53 Cal.3d 282, 299, noting .that “it has
always been un_derstood in this state that the rules gev__erning the conduct of

_. trials are subject to change. . ..” The same point applies to _the rules
- governing standing to represent others. (See, €. g., Hogan v. Ingold (1952)

38 Cal.2d 802, 809 [no one has a vested right to represent others that is

beyond the control of a court or the Leglslature] ) That pr1nc1ple 1s of
| course, especially apphcable_to a standing claim that depends on a statute :
- rather than the common law, because persons acting under a statute cannot |
have a justifiable expectatlon that the statute will not be changed (See
Gov. Code §9606.)

CDR’s contentlon that a statute cannot be applied prospectively.

- Where a case has already been tried (AB 55- 56), ignores the principle that a

statute’s operation is prospective where it does not substantlally affect
existing rights o_r implose a new or different liabilities on past conduct, and
~its requirements apply On_ly to proceedings that take place after its
~enactment. That is the case here, because standing is a requirement that has

to be satisfied at every stage of the proceedings. (See OB 31.)
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CDR’S conte_nt_iorr that this case has progressed too far — a contested
trial, a judgment forldefendant_on the merits, and an appeal_kthat has not yet
been briefed (AB 52-54) —is l»ikewiee without merit. The speculative |
possibility that an appellate de_cis'ion'on the merits might arguably result in
- one or more mlings in CDR’S favor should not prevent Proposition 64 from
~operating prospect1vely at this stage of the case, because the fact that CDR

tried and lost its claims agalnst Mervyn s does not, at this pomt in tlme '
establish any rights against Mervyn s. Proposition 64 can therefore be
~ applied prospectlvely to the future stages of this case Wlthout substantlally
affectmg ex1st1ng rights and obhgatlons

V. CONCLUSION

It is therefbre respectfully su_brhitted that the decision of the Court of

| Appeal should be reversed, with directions to grant Mervyn’s motion to
dismiss. | o

V' Dated: August 17, 2005

MORRISON & FOERSTER LLP
LINDA E. SHOSTAK -
‘DAVID F. MCDOWELL
JOHN SOBIESKI

By DAVID F. MCDOWELL
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