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1. ISSUE PRESENTED

The issue presented in this Petition is similar to the issue
presented in a number of pending cases before the Courtl: Did the Court of
Appeal err when, in a published decision, it concluded that the voters
intended Proposition 64 to be applied retroactively to actions filed before
the initiative became law cven actions like this once filed in 2001 whosce
subjcct matter subscquently becamce focus of numcerous attorncy genceral
and department of insurance investigations, including the Califorma
Attorncy General who announced his investigation of the practices alleged
in Petitioner’s suit 1in October, 2004.

In addition, cven assuming the applicability of Proposition
64, this pctition prescents the issuc of whether the Court of Appcal crred in
denying the tnal court the disceretion to allow Petitioner to substitute a new
plaintiffl so as Lo salisly Proposition 64°s requirements.
TI. WHY REVIEW SHOUIL.D BE GRANTED

This Court will grant review where there 1s a demonstrated
nced “to sccecurce unilormity ol decision’™ or ‘Lo scttle an important question
ol law.” (Cal. Rules ol Court, rule 28(b)(1).) By these standards, the Court

of Appeal’s published decision holding Proposition 64 applicable to this

casc indisputably warrants rcvicw by this Court.
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This Court alrecady has granted review of numerous other
Proposition 64 decisions, most notably the rulings in Californians for
Disability Rights v. Mervyvn ‘s, [.LI.C, No. S 131798 (Mervyvn’'s), and Branick
v. Downey Savings Bank, No. S 132433 (Branick). In these cases, the
Court requested brieling on the issuc of Proposition 64°s retroactivily, as
well as the question whether amendment should be permitted in such cascs.
Since then, it has accepted “‘grant and hold” review of virtually cvery other
published decision addressing these issues.'

The Court’s interest in thesce issucs is not surprising. There
has been a signilicant split of opinion in the intermediate appcellate courts
regarding Proposition 64°s application to pre-existing ‘“‘private attorney
genceral” cascs brought pursuant to California’s unfair compcetidion laws,
IBusiness & Professions Code sections 17200 and 17500 et seq. (UCL) - a
split which continucs to this day with the most rececent published decision in
this case. Resolution of these questions will provide urgently needed

uniformity and guidance to the lower courts.

! This Court has accepted “grant and hold” review in at least the following cases:

Benson v. Kwikset Corp., No. S132443; Rivens v. Corel Corp., No. S132695; Lyvihwyn v.
Iry’s Electronics, Inc., No. 8 133075 |review granted after request for depublication
filed];, Thornron v. Career Training Center, No. S133938; Schultz v. Neovi Data Corp.,
No. 8S134073; Cohen v. Health Net of California, No. S135104; Consurnier Advocatles
Group, Inc. v. Kintetsu Inierprises, No. S135587; and Schwariz v. Visa Int’l Service
Assn., No. S138751.

NYDOCS1-806933.1 -2 -



In the abscnce of review, this casc will be returned to the trial
court and judgment entered against Petitioner dismissing the case in its
entirety solely on the ground of the Court of Appeal®s published
Proposition 64 decision, without this Court itself having had the
opportunity to rule on the issuc of Proposition 64. Such a result would
dceprive Pctitioncer of the fundamcental duc proccss of having the Proposition
64 1ssuc decided betore dismissal of Pctitioner’s suit, a suit which has been
litigalcd over the coursce ol ive ycars and in which Pclitioncr has invested
substantial resources and effort pursuing the claims. Indeed, the claims
asserted 1n this lawsuit when 1t was filed 2001 later became the subject of
numerous Attorney General and Department of Insurance investigations in
California and throughout the nation.

Accordingly, in light of the conflicting intermediate appellate
decisions on this issue, including the published decision in this case and the
import of the retroactivity decision to the future of this case, Petitioner
respectfully requests that the Court grant review or al a minimum accept
“grant and hold” review.

111 TACTUAT. AND PROCEDURAIT. BACKGROUND
AL Thce Undcrlyving Litigation

This is a representative action brought under Business and
Professions Code §17200 et seq. (“§17200°) by Scoul C. Turner (“Turner”

or “Petitioner” or ““Plaintift”), an attorney who regularly represents
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insurance policyholders in coverage matters.” Turner filed complaints
against the Detfendants beginning in July, 2001 to expose and bring to an
end kickback schemes between the Defendants and brokers who procure
insurance [or small busincssces and individuals. (RSA at 1).3 Thosc
complaints were subsequently consolidated and given a joinl case caption.
(RSA at 22). Undcr the schemes alleged in the complaints, Dcefendants pay
insurancc brokcrs an annual sum of moncy bascd upon the volumec of
business the broker has generated for the insurance company and, in some
instanccs, the profitability of that busincss Tor the insurancc company.
(RSA at 1-21). Those arrangementls are highly improper because the broker
is the agent of its client, the consumer, for purposes of procuring insurance.
(Id.) Thec kickbacks providc the broker with a powerful cconomic incentive
to steer business to the insurance company instead ot finding its client the
best insurance at the best price and pressing for payment of claims. (Id.)

Recenlly, state regulators have taken up this cause, including
the California Attorney General who announced his investigation of the

practices in October, 2004. In New York, the New York Attorney General

Mr. ‘I'urner has authored a wreatise on issues relating Lo construction insurance

coverage. Scott C. Turncer, Insurance Coverage of Construction Disputes (West Group
2nd Ed. 2004). Mr. Turmncr is also a rccent chair of the Amcerican Bar Association
Construction Insurance Coverage Subcommittee.

3 “RSA” references the exhibits filed in the Court of Appeal by the Defendants and

Rcespondents in this maticr as part ol Respondents Pcetition for Writ of Mandaltc.
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has sued the world's largest insurance broker for allegedly engaging 1n the
very same Lype ol so-called "contingent commission' kickback scheme at
issuc in this casc (the “Attorncy General Suit””). The Attorney General has
1dentified three of the four giant insurance groups which are defendants
below as participants in the schemes: AIG, Hartford and Chubb. The
Attorney General Suit challenges the legality of such arrangements and
alleges that the contingent commission arrangements led to actual and
proposed bid-rigging in which those defendants were complicit. At least
two employees of AIG have pleaded guilly to felony fraud charges
stemming [rom the bid-rigging.

As set forth in Petitioner’s currently pending summary
adjudication papers in the trial court, those guilly pleas are conclusive prool
that thc conflict of intcrest for brokcers crcated by the contingent
commission schemes can have a powerlully corrupting influcnce upon the
insurance marketplace, Lo the detriment ol consumers.

B. The Passage of Proposition 64 and Defendants”
Motion for Judgment on The Pleadings

Following the November 2, 2004 passage of Proposition 64,
on Novcember 29, 2004 Defendants® brought a motion for judgment on the
pleadings in the trial court based on Plainul"s purported lack ol standing
under the UCL as amended by Proposition 64. (RSA at 71-205). After

bricling and oral argument, the trial court denied Delendants” Motion and
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hcld that Proposition 64 did not opcrate rctroactively to bar Plaintiff”s suit.

(RSA at 213-262).

C. The Court of Appeals Published Decision After
Defendants’ Petition For Writ of Mandate Regarding
Proposition 64

On Fcbruary 16, 2004 Dcelendants [iled a pcetlition for wril ol
mandate in the First Appellate District seeking to overturn the trial court’s
dcnial of Defendants® Motion for Judgment on the Plcadings. Following
grant of the writ, bricting and oral argumecent, the Court of Appcal 1ssucd its
published decision on November 30, 2005. (See Lixhibit “A’” altached
hereto).

In its publishcd dccision, the Court of Appcal concludcd that
that Proposition 64 repealed the statutory basis for private, unaffected
individuals to suc as ‘“‘privatc attorncys gencral” under the UCL. (See

Exhibit A attachcd hercto at 1-7). Specifically, the Court of Appcal held

cs ?? cs

that pursuant to the ‘“‘statutory repeal rule”™ ““when Proposition 64 went into

ctfect, it did not rcach back and retroactively affect a vested right, it simply
repealed earlier legislation, thereby depriving persons such as Turner of the
statutorily conferred power (i.c., standing) to prosccute UCL claims.”” (See

L‘xhibit ““A” attached hereto at 6).
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1D. Plaintitt’s Petition For Rehearing and the Court of
Appeal’s Modification Of Its Decision

On IDceccember 15, 2005 Plaintiff filed a petition for rchearing
on the ground that the Court o' Appeal omitlted [rom ils opinion the
material issue of whether Plaintiff was entitled to leave to amend his
complaint to substitute a new plaintiff to satisfy the requirements of
Proposition 64, an issuc which was bricfcd and argucd by the partics.

On December 30, 2005 the Court of Appcal issucd an order
modiftying its opinion to include a new paragraph denying Plaintiff the right
Lo seek leave to amend his complaint to substitute a new plainull to satisly
the requirements of Proposition 64. (See 1ixhibit “B” attached hereto). The
Court of Appeal held that ““[s]uch a procedure would be inconsistent with
the evident intent of the proposition Lo discourage persons who have not
suffered actual injury from initiating litigation for violations of the UCL.”
(Sce Exhibit “I3”” attached hercto at 1).

TV. ARGUMENT

. Proposition 64 Does Not Fall Within the Line of Cases
Rcegarding Rotroactive Repeals

1. The Repeal Rule Applies Only To I egislalive Repeals
Not Voter Initiatives

E3

The Court of Appcal crroncously rclicd on the ““repcal rulc’
to support its holding regarding retroactivity. Specifically, the Court of
Appeal relied on Callet v. Alioto (1930) 210 Cal. 65 for the proposition

that a cause of action or remedy dependent on statute falls with a repeal of
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the statute, even after the action thereon 1s pending, 1in the absence ot a
saving clause in the repealing statute.

Notwithstanding the fact that Plainuff maintains that the
repeal rule does not apply Lo Proposition 64 as discusscd further below, the
Court of Appcal’s holding ignorcs a crucial fact: to the extent that the
rcpceal rulc applics at all, it applics only to lcgislative repceals, not voter
initiatives.

Plaintiff has been unable to locate any casc in which the
repeal rule was applied to a voter initiative. Indeed, each of the cases cited
by Respondents to the Court of Appeal involved a legislative repeal. not a
voter initiative repeal. See e.g. Younger v. Superior Court (1978) 21 Cal.3d
102; Governing Board of Rialto Unified School District v. Mann (1977) 18
Cal.3d 819; Myers v. Philip Morris Companies, Inc. (2002) 28 Cal.4th 828;
Physicians Commiliee Jor Responsible Medicine v. Tyson Foods, Inc.
(2004) 119 Cal.App.4th 120.

The distinction belween a legislative repeal and a repeal
through votcr 1nitiative is crucial. A lcgislaturc, as a body charged with
making the laws, knows that by repealing a procedural or remedial statute
there may be retroactive effect unless the legislature chooses Lo include a
savings clause. In contrastl the public, when il voles on an initiative such as
Proposition 64, has no idea that il it repeals a statule it could have

retroaclive ellect, absent clear language indicating that intent.
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Thus, because the primary goal of enforcing legislation is to
give cffccet to its intent, a court should not give rctroactive cffcct to a voter
initiative unless there 1s a clear intent expressed in the initiative itself and
by extension the voters, that the initiative should be applied retroactively.
Ivangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1193-1194 (“the
dralters of the initiauive measure in question, although presumably aware ol
this lamiliar legal precept, did not include any language in the initiative
indicating that the measure was to apply retroactively” and “‘there is
nothing to suggest that the electorate considered the issue of retroactivity at
all.™

Accordingly, lor this reason alone the Court of Appeals
rcliancc on the repcal rulce 1s misplaced and review should be grantcd.

2. The Court of Appeal’s Reliance On Cases Involving
Statutory Repeals Is Miasplaced

The Court of Appcal’s rcliance on a lince of cascs involving
statutory repeals is misplaced. Particularly as they have evolved in the last
half century, those cases represent but another way of stating the cardinal
rule of construction on which this Court relied in Fvangelatos v. Superior
Court (1988) 44 Cal.3d 1188: the controlling principle is always legislative
intent. See also In re Lance W. (1985) 37 Cal.3d 873, 889 (ascertaining the
intent of the electorate is the court’s “paramount consideration’).

Unambiguous repeal of a statutorily created cause of action, without a
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In holding that the statute applied to the pending appcal. the
Rialto court summarized the law governing retroactive repeals as follows:

Although the courts normally construe statutes
Lo operate prospectively, the courts correlatively
hold undcr the common law that when a
pending action rcests solcly on a statutory basis,
and when no rights have vested under the
statutc, ‘a rcpcal of such a statutc without a
saving clause will terminate all pending actions
bascd thercon.”

Id. at 829. The Court continued:

By parity of reasoning, the present trial court
judgment in favor of the school district clearly
cannol stand. The school district’s authority to
dismiss defendant rests solcly on statutory
grounds, and thus under the settled common
law rule the repeal of the district’s statutory
authorily necessarily deleals Lthis action which
was pending on appeal al the time the repeal
became elleclive.

Idd. at 830.

The statutc itsclf madc clcar in Rialrfo that the Lcegislaturc
intended to repeal the district’s right Lo take disciplinary action based on an
old conviction. This Court described the statute as [ollows:

That section provides, in broad and sweeping
language, that no public agency, including a
school district, shall impose any sanction upon
an individual on the basis of a possession of
marijuana arrest or conviction, or on the basis
of the facts or events leading to such an arrest or
conviction, ‘““on or after the date the records of
such an arrest or conviclion are required Lo be
destroyed, [lootnote omitted] . . . or two years
from the date of such conviction or arrest
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the statutory grant ol jurisdiction for this procceding, and has vested it in no
other court.” 21 Cal.3d at 110.%

The Younger Court quoted its earlier opinions to the effect
that the justification for the rule that repeal of a statutory right has
retroactive effect “*“is that all statutory remedies are pursued with full
realization that the legislature may abolish the right to recover at any
ume.”” Younger, supra, 21 Cal.3d at 109, quoting Governing Board v.
Mann, supra, 18 Cal.3d at 829 and Callet, supra at 67-68. Implicitl in this
reasoning, ol course, is an actual intent on the part ol the Legislature Lo
abolish the right to recover. In other words, the i1ssue turns on what 1t
mcans to ““repcal’ a right or a remcdy and whether the Legislaturce (or in
this casc, the clectorate) thought it was repealing a statutory right or mercly
changing the circumstances under which it can be pursued.

Pcrhaps the most instructive modcrn casc on the retroactive
repeal rule is onc in which this Court did not mention the rulce at all. In
Myvers v. Philip Morris Companies. Inc. (2002) 28 Cal.4th 828, this Court
rejected the argument that the Legislature’s repeal ol a statute that gave
tobacco companies immunity from suit should operate retroactively to

revive claims that accrued during the ime the statute was in eflect. Despite

s The Court also ordercd the Attorncy General to accept and act upon the

applicant’s recqucest. 18 Cal.3d at 118.
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the fact that it referred to the new statute as ““the Ropceal Statute” throughout
its opinion, the Court never mentioned the retroactive repeal rule or any of
the cases on which defendants now rely. Imstead, the Court relicd heavily
on IY'vangelatos and its requirement, which the Court emphasized with its

66

own italics, tha a statutc will nzof be applicd retroactively unless it is very

clear from extrinsic sources that the Legislature . . . must have intended a

EES

retroactive application.”” 28 Cal.4th at 841, citing I'vangelatos, suprea,
44 Cal.3d at 1209 (cmphasis in original).

The Court did all this despite cvidence that the Legislaturc
uncquivocally repecaled a statute and that, judging from the languagc of the
Repeal Statute itsell, the Legislature could have intended to make that
repeal retroactive. fd. at 842-843. That, the Court said, was not enough:

[E]lven were we to acceept that proposced recading

of subdivision (f), the Repeal Statute is, at best,

ambiguous on the question of retroaclivily . . . .

This ambiguity rcquircs us to construc the
Repeal Statute as “unambiguously prospective.”

28 Cal.4th at 843. Thus, in Myers, contrary Lo the Court of Appeal’s
rcasoning, the Court ctfcctively brought the old rctroactive repeal rule into
the /Irvangelalos doctrine, a much more manageable and definitive approach
Lo statutory comnstruction and one that is grounded in the cardinal rule that
all canons of statutory construction are designed to ascertain only one

thing: legislative intent. Brown v. Kelly Broadcasting Co. (1989)
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48 Cal.3d 711, 724 (““We begin with the [undamental rule that our primary
task in construing a statute is to determine the Legislature’s intent.””)

Indced, the rationalce driving the Court of Appcal’s decision in
this case based on AMyers more closely resembles the argument made in the
Myers disscnt. To no avail, Justicc Morcno cxprcssly invoked the repcal
rulc in Mvyvers, contending: ““[STlatutory rights, unlikc common law rights,
[are] not vested lor purposes of retroactive application of a statute because
‘all statutory recmedics arc pursucd with tull rcalization that the legislaturce
may abolish the righl Lo recover al any lime.””” Mpyers, supra, 28 Cal.4th al
853 (dis. opn. of Moreno, J.).)

Myers, howcver, did not turn on whether the right at stakce
was vested., As noted, the right there Gmmunity from suit) did not exist at
common law. Noncthcless, this Court focuscd on the intent question,
holding that rctroactive application of a statutc is impcrmissible ““unlcss
there is an express intent of the Legislature’ to make it retroactive. AMyers,
supra, 28 Cal.4th at 840.

Accordingly, whereas the Repeal Rule arguably may apply
to a legislative repeal, abscent clecar language 1in a voter initiative indicating
Lo the voters that the initiative will be applied retroaclively, a court should
not give retroactive clfect to the initiative. Thus, because Proposition 64

contains no languagc indicating an intcent to apply the Proposition
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retroactively, as discussed above, the Court of Appeals decision should be
reversed.

3. This Courl’s Aulhorily Supporls Strongly The
Rcecguircment For Expression O Clecar and

Unambiguous Intent

In reviewing an earlier “tort reform” initiative, this Court set
out the principles applicablc here. 1lolding that Proposition 51, which
eliminated joinl and several liability [or tort delendants, applied
prospectively, the Court relied on the ““widely recognized legal principle,
specifically cmbodicd in section 3 of the Civil Codc, that in the abscnce of
a clear legislalive intent L0 the contrary statutlory enactments apply
prospoctively.” Ivangelatos v. Superior Court (1988) 44 Cal.3d 1188,
1193-1194.° The Court noted that ““the draflers of the initialive measure in
question, although presumably aware of this familiar legal precept, did not
include any language in the mitiative indicating that the measure was Lo
apply retroactively’ and that “‘there is nothing to suggest that the electorate
considered the issue of retroactivity at all.” 7d. at 1194. Observing that
“the overwhelming majority of prior judicial decisions — both in California

and throughout thc country — which havc considcrcd whether similar tort

6 See also Myvers v. Philip Morris Cos., Inc. (2002) 28 Cal. 4th 828, 841 (**As the

United States Supreme Court has consistently stressed, the presumption that legislation
opcrates prospectively rather than retroactively is rooted 1n constitutional principles: “In a
free, dynamic society, creativity in both commercial and artistic endeavors is fostered by
a rule of law that gives people confidence about the legal consequences of their actions.”””

(quoring Landgrayrv. USI Film Products ({994) 511 U.S. 244, 2065-260) ).
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In the absence ol an express provision mandaling retroaclive
application of a statute, courts may resort to legislative history, such as the
ballot pamphlct. /vangelatos, 44 Cal.3d at 1210-1211. Ncither the
Attorncy General’s title and summary nor the Legislative Analyst’s fiscal
analysis, however, advised voters that the measure would apply to pending
cases. (See http://www.voterguide.ss.ca.gov/english.pdf at 38-39). In fact,
consistent with the measure’s tindings, the Legislative Analyst explained
that Proposition 64 ““prohibils any person, other than the Attorney General
and local pubic prosecutors, from bringing a lawsuit for unfair competition
unless the person has suffered injury and lost money or property.”’ (See
http://www.voterguide.ss.ca.gov/english.pdf at 38) (emphasis added). The
proponcnts’ ballot argumecents also cmphasizced Proposition 64 would
“Ta]llow][] only thc Attorncy (Genceral, district attorncys, and other public
officials to file lawsuits on behalf of the People of the State of California
... (See http://www.voterguide.ss.ca.gov/english.pdf at 40) (emphasis
added). Proposition 64 simply did not put the voters on notice that it would
apply to pending cases. As the California Supreme Court said with respect
Lo another tort relform measurce adopted by the voters, ““the voters should get
what they enacted, not more and not less.” Hodges v. Superior Courl
(1999) 21 Cal.4th 109, 114.

Accordingly, thec Court of Appcal’s holding is incorrcct and

rcview should be granted.
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Proposition 64 to pcrmit injurcd plaintiffs to continuc to scck rclict for
violations of the UCL..

Accordingly, the Court of Appeal’s decision denying the right
Lo scek lecave Lo amend should be reversed in the event that this Court finds
Proposition 64 to opcratce rctroactively and review should be granted.
V. CONCLUSION

For the reasons stated, Petitioner respectfully requests that the
Court grant his petition for review. Petitioner welcomes the opportunity to
brict these important issucs now. In light of the pending Mervyrn s and
[ranick mallers, however, Peuultioner believes that, al a minimum, ““grant

and hold” review would be appropriate.
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CERTITFICATE OF WORD COUNT
(California Rulcs of Court, Rulc 14(c)(1))

Pursuant to California Rules of Court, rules 14(c)(1) and
56(b)(0), 1 certily that this bricl, including [ootnoles, consists ol 4,182
words exclusive of those materials not required to be counted under Rules

14(c)(3) and 56(b)(6).

DATEID: January 6, 2006

Kimbcrly A. Kralowcce

Attorncys for Plainufl and Rcal Party in
Interest Scott C. Turner
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PROOT OF SERVICLE

STATE OF CALIFORNTIA )
)ss.
COUNTY OF CALIFORNIA )

I am emploved in the County of San Francisco. State of California. 1
am over the age of 18 and not a party to the within action; my busincss
address is: The Furth Firm LLP, 225 13ush Street, 15th kloor, San Francisco,
CA 94104.

On January 6, 2005 1 served the following documents:
PETITION FOR REVIEW

upon the following individuals:

Paul E. B. Glad, Esq. H. Joscph Escher, III Esq.

Chceryl Dycr Berg, Esq. Jason M. Skaggs., Esq.

Gayle M. Athanacio, Esq. Howard Rice Nemerovski
Sonncnschcecin Nath & Roscnthal Canady Falk & Rabkin, PC

685 Markecet Strecet, 6th Floor Threce Embarcadcro Center, 7th Floor
San Francisco, CA 94105 San Francisco, CA 94111

Fax No. (415) 543-5472 Fax No. (415) 217-5910

Attorneys for the Allianz Defendants Attorneys for the Hartford Defendants
Robert A. Lewis, Esq. Dan Marmalefsky

John D. Pernick, Esq. Morrison & Foerster LLP

Margaret Prinzing, 1isq. 555 West l'ifth Street, Suite 3500
Bingham McCutchen LLP Los Angeles C»A 90013-1024

Threce Embarcadcero Center, 18th Floor Tecl. 213/892-5809

San Francisco, CA 94111 Fax: 213/892-5454

Fax No. (415) 393-2286 Attorneys for the Hartford Defendants

Attorncys [or the AIU Dcelendants

by:

FEDERAIL. EXPRESS: I caused the within documents to be served in a
sealed Federal Express Envelope with delivery fees provided for and
deposited in a facility regularly maintained by Federal Express.
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In addition, on January 6, 2005 I served the [ollowing documents:
PETITION FOR REVIEW

upon the following individuals:

Romnald A. Reiter The 1Ion. Richard A. Kramer
Supervising Depuly Attorney General Superior Courl, State ol California
Office of the Altorney General Cily & Countly of San Francisco
Consumer Law Section Department 304

455 Golden Gate Avenue, Suite 11000 400 McCalister Street

San Francisco, CA 94102-7004 San Francisco, CA 94102-4514
Clerk of the Court Office of the District Attorney
Superior Court, State of California City & County of San I'rancisco
City & Countly of San Francisco Hall of Justice

Department 304 850 Bryant St, Room 325

400 McCalister Street San Francisco, CA 94103

San Francisco, CA 94102-4514

Clerk of Court of Appeal,

Lirst Appellate District

350 McAllister Street, Room 1185,
San Francisco 94102-3600

by:

U.S. MATIL.: T am personally and readily familiar with the business praclice
ot The Furth Firm LLP, for collection and processing of corrcspondcence for
mailing with thc United States Postal Scrvice, pursuant to which mail
placed for collection at designated stations in the ordinary course of
business 1s deposited the same day, proper postage prepaid, with the United
States Postal Service.

I declare under penalty of perjury under the laws of the State of California

that the foregoing is true and correct and that this declaration was executed
on January 6, 2006 in San Francisco, Calilornia.
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