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-aIsuoana/antd
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Co-Lead Counsel for Plaintiffs and the Class

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO
Coordination Proceeding JCCP Nos. 4266 & 4270
Special Title (Rule 1550(b))
CLASS ACTION
FORD EXPLORER CASES
{Assigned to Coordination Trial Judge
Included Actions: David DeAlba — Dept. 1]
Tomplkins v. Bridgestone/Firestone, Inc. SUPPLEMENT TO PLAINTIFFS’
Sacramento County Super. Ct. Case No. CORRECTED TRIAL BRIEF RE:
03AS0391 DISGORGEMENT OF FORD’S UNJUST

PROFITS
Kaiz v. Bridgestone/Firestone, Inc.
Los Angeles Super. Ct. Case No. BC279458 Trial Date: June 4, 2007

Gray v. Ford Motor Co.
Sacramento Super, Ct. Case No. 03AS04782

Montoya and MclLachlan v. Ford Motor Co,
Sacramento Super. Ct. Case No. 03AS05213

A. Introduction

Plaintiffs and the members of the Class, by counsel and pursuant to this Court’s invitation
during the afiernoon trial session on July 25, 2007, hereby file this Supplement to Plaintiffs’

Corrected Trial Brief Re: Disgorgement of Ford’s Unjust Profits. In this Supplement, Plaintiffs
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further explicate the disporgement of unjust profits explicitly authorized in this certified class
action under the Unfair Competition Law (Bus. & Prof. Code, § 17200 et seq.) (the “UCL”), as
well as the necessary evidentiary support for a restitution award to be made by this Court. in
addition, Plaintiffs further explicate the well-settled economic theory of the “first mover”
advantage relied upon by Dr. Alan Goedde, Plaintiffs’ well-qualified expert witness, to “quantify
... the advantage realized by” Ford. (Colgan v. Leatherman Tool Group, Inc. (2006) 135
Cal.App.4™ 663, 700.)

As previously stated, the remedies sought by Plaintiffs and Class members are based on
three alternative models of calculating the amount of money that Ford acquired, through its
wrongful conduct, from Plaintiff and Class members. The simplest economic model advanced by
Plaintiffs and Class members is the amount of profits Ferd received from the sale of Explorers,
model years 1991-2001, in the State of California, The second model calculates the amount of
profits received by Ford from California sales as a result of the “first mover” advantage it gained
by rushing the Explorer to market, rather than responding to its engineers’ concerns and proposals
as to how to build a safer and more stable vehicle, The third model, based upon the expert
testimony of Dr. James Langenfeld and Craig Elson already heard by this Court, uses regression
analysis to determine the decline in value that the market attributes to the disclosure of safety
information about the Explorer that was not reflected in its market price prior to August 2000."

B. Explication Of Plaintiffs’ And Class Members’ Disgorgement Claim

The First Cause of Action in the Gray Complaint, which alleges violations of the UCL,
expressly demands restitutionary disgorgement of Ford’s unjust profits received from sales of the

Ford Explorer, model years 1991-2001, in the State of California during the Class Period:

’ For the Court’s reference, these three economic models -- including Plaintiffs’ claim for

disgorgement of Ford’s unjust profits under the UCL and Dr. Goedde’s reliance upon the “first
mover” advantage economic theory - are discussed in Plaintiffs’ Corrected Trial Brief, pp. 6-2
(filed June 4, 2007); Plaintiffs’ Omnibus Opposition to Defendant’s Motions in Limine, pp. 19-22
(filed March 9, 2007); and Plaintiffs” Opposition to Ford Motor Company’s Motions to Exclude
Plaintiffs’ Bxpert Witnesses Alan G. Goedde and Jerry Arnold, pp. 2-7 (filed Feb. 9, 2007).
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As a proximate result of its untawful, unfair or fraudulent practices, Ford
has been unjustly enriched and should be required to make restitution and/or
disgorgement of profits unjustly earned to the Plaintiff and the Class pursuant to

Sections 17203 and 17204 of the UCL and/or provide other appropriate equitable
relief.

(Gray v. Ford Motor Co., Class Action Complaint, § 70 [filed Aug. 26, 2003).) Paragraph 3 of
the Prayer for Relief asks this Court to order “{d)isgorgement of [Ford’s] revenues or profits
attributable to its unjust enrichment as to Plaintiff and the members of the Class.” (/d., p. 22:1-
25

Under Section 17203 of the UCL,? “a private person may recover restitution only of those
profits that the defendant has unfairly obtained from such person or in which such person has an
ownership interest.” (Californians for Disability Rights v. Mervyn’s, LLC (2006) 39 Cal.4" 223,
232 {emphasis added] [citing Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal4™ 1134,
1144-11501.) In this class action, Plaintiffs and Class members have the requisite “pownership
interest” in the hundreds of millions of dollars in profits Ford received from selling Explorers in
the State of California, as well as any interest that Ford may have earned on such monies. (Juarez

. Arcadia Finan,, Ltd. 2007y __ Cal.App4™ __, 61 CalRptr.2d 382, 399-403; see also In re

g During the afternoon session on July 25, 2007, Ford’s counsel mischaracterized the “first

mover” advantage as an “unpleaded theory” of recovery. It is not a matter required to be pleaded
under Section 452 of the Code of Civil Procedure; rather, the “first mover” advantage theory is
simply an economic model that provides a useful tool for the analysis of evidence and

determination by this Court of what portion of Ford’s profits are “unjust” — that is, atiributable to
its wrongful conduct.

3 Section 17203 authorizes courts to make such orders as “may be necessary to restore to
any person in interest any money or property, real or personal, which may have been acquired by
raeans of such unfair competition.” (Bus. & Prof, Code, § 17203.) “The purpose of such orders
is to deter future violations of the [UCL] and to foreclose retention by the violator of its ill-gotten
gains.” (Bank of the West v. Superior Court (1992) 2 Cal A% 1254, 1267 [citation omitted]; see
also Fletcher v. Security Pac. Nat'l Bank (1979) 23 Cal.3d 442, 450 [trial court has “broad
authority” under UCL to fashion a remedy to “deter the defendant ... from engaging in such
practices in the future”; “The requirement that a wrongdoing entity disgorge improperly obtained
moneys surely serves as the prescribed strong deterrent.”]; People v. Beaumont Inv., Lid (2003}
111 Cal.App.ﬁim 102, 135 [“statutory restitution is not solely ‘intended to benefit the [victims] by

the return of money, but instead is designed to penalize a defendant for past unlawful conduct and
thereby deter future violations™] [citation omitted].}
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Ditropan XL Antitrust Litig. (N.D. Cal. May 11, 2007) 2007 WL 1411617, *4-5, 2007-1 Trade
Cas. (CCH) § 75,737 [applying UCL and holding that indirect purchasers — consumers — “allege
an ownership interest in funds received by” the defendant drug manufacturer, “namely, the profits
[defendant] obtained by allegedly inflating the price of Ditropan XL by keeping a less expensive
generic drug from the market}.)

C. The Evidentiary Basis For Plaintiffs’ Disgorgement Claim

As the Court of Appeal held in Leatherman, “[t}here must be evidence that supports the
amount of” restitutionary disgorgement ordered by this Court. (135 Cal. App.4® at p. 697.} Such
an award must be “supported by substantial evidence” (id. at p. 700), and “expert testimony may
be necessary to establish the appropriate measure of recovery.” {Id. at p. 699} In that case, the
Court of Appeal overturned the trial court’s restitution award because plaintiffs’ expert witness
“did not attempt to quantify either the dollar value of the consumer impact or the advantage
realized by Leatherman.” (/d. at p. 700 [emphasis added].) In this class action, two of Plaintiffs’
expert witnesses — Dr. Langenfeld and Mr. Elson — have already quantified the “dollar value of
the ... impact” upon Plaintiffs and Class members (/d.), while another expert witness, Dr.

Goedde, will “guantify ... the advantage realized by” Ford. (Id)

Consistent with the Court of Appeal’s instructions in Leatherman, Dr. Goedde's expert
festimony provides the necessary “factual and rational basis for the amount” of restitutionary
disgorgement to be awarded by this Court. (/d. at p. 699 {citing People v. Carbajal (1995) 10
Cal.4™ 1114, 1125 [involving restitution under Penal Code].) Dr. Goedde properly applies the
“first mover” advantage to quantify the unjust profits received by Ford from its premature entry
into the mid-size sport utility vehicle (“SUV”) market in California in February 1990, rather than
in February 1991 or August 1991. Contrary to Ford’s counsel’s assertion to this Court on July

25, 2007, the deposition testimony of Professor Lee Cooper, one of Ford’s designated experts,
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unequivocally supports Dr. Goedde’s opinion that Ford secured the “first mover” advantage

during 1990-1991. As Cooper testified:

Q. [By Mr. Roddy] Are you familiar with something called the first mover
advantage?

Yes Fam.
What is the first mover advantage as you understand it?

The creator or the very early participant in a new or in essence new market
has a time when the company has leverage over the dimensions that
consumers use to judge or experience the category such as in this case

versatile, roomy and comfortable which were the characterization of the
early days in the Ford Explorer,

So is it your testimony that at the beginning — at least at the beginning of
the class period Ford had a first mover advantage?

I believe with respect to the mid-size SUV that they did.

“They” being Ford?

Ford.

> o>

o> O

(Depo. of Lee G. Cooper [Sept. 12, 2006} pp. 150:15-151:8 [emphasis added] {Exhibit A hereto].)
There is ample support for employment of this economic theory in applicable case law
and secondary authorities. In Children’s Broadcasting Corp. v. The Walt Disney Co. (8" Cir.
2001) 245 F.3d 1008 [Exhibit B hereto}, the Eighth Circuit held that there was sufficient evidence
from which the jury could approximate the amount of damages sustained by the plaintiff
broadceaster as a result of a breach of contract and torts committed by the defendant broadeasting
networks. At trial, the plaintiff’s expert witness testified as to *’first mover’ advantage: when a
b‘qsiness is the first of its kind and it gets to a certain level, competitors will have a difficult time
unseating it.” (Id. atp. 1015.)* Following remand for retrial, the trial court again entered
judgment on a jury verdict in favor of the plaintiff broadcaster. During the retrial, plaintiff's
expert witness (Dr. Putnam) “offered a theory regarding {defendants’] accelerated entry into

children’s radio.” As the Eighth Circuit observed, “{t]he jury could have used all or some or none
4

As plaintiff’s expert witness succinctly described the theory in his trial testimony, “the

people who get there first and in the biggest way will win.” (Children’s Broadcasting, supra, 245
F.3d at p. 1016.)
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of Dr. Putnam’s various acceleration intervals (eleven months to two years) as benchmarks to
calculate the appropriate amount of damages, depending on the jury’s findings regarding the
amount of acceleration resulting from {defendants’] conduct.” (Children's Broadcasting Corp. v.
The Walt Disney Co. (8™ Cir. 2004) 357 ¥.3d 860, 864 [Exhibit C hereto].) As in this case, where
Dr. Goedde has testified that he utilized Ford documents to calculate the “amount of acceleration”
resulting from Ford’s misconduct (id.), the Eighth Circuit stated that “[i]n calculating the various
intervals, Dr. Putnam considered evidence, including two [of defendant’s] documents, regarding
the lquth of time it would take to launch a children’s radio network.” {(/d.) “Dr. Putnam
provided dollar amounts to the jury of the increased value of [defendants] based on three
acceleration intervals — eleven months, twelve months, and twenty-four months — to which Dr.
Putnam assigned the values of $35 million, $37 million, and $54 million.” (Id.) In affirming the
jury verdict for plaintiff at the retrial and finding that the evidence supported that verdict {(id. at
863-865), the Eighth Circuit emphasized that “[t}he district court stated it was satisfied with Dr.
Putnam’s credentials for valuing trade secrets, and Dr. Putnam wsed an accepted academic
methodology.” (Id. at p. $64 [emphasis added]; see also Jonathan M. Barnett, Private Protection
of Patentable Goods (2004) 25 CARDOZO L. REV. 1251, 1257 fn. 17 [“There is well-developed
business economics and marketing literature on the first-mover advantage.”] [citing articles]
[Exhibit D hereto].}

Dr. Goedde’s employment of the “first mover” advantage to “quantify ... the advantage
realized by” Ford, thereby providing the necessary “substantial evidence” to justify this Court’s
award of restitutionary disgorgement (Leatherman, supra, 135 Cal. App 4™ at p. 700), is well
supported by precedent.

We emphasize that deployment of a “first mover” strategy is not per se a violation of the

UCL. A company that captures market share by introducing a great product may cam its “first
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mover” premium justly; while competitors might grumble, consumers may benefit. While

improper deployment may violate the UCL vis-a-vis competitors, as this Court has observed, it
may also give rise to an actionable claim brought by consumers, as the scenario described by
Judge White in In re Ditropan XL Antitrust Litig. (N.D. Cal. May 11, 2007) [Exhibit E],
demonstrates. (See p. 4, supra.) In this case, as Ford’s expert {Professor Cooper) recognized (see
page 5, supra), Ford indeed successfully deployed a “first mover” strategy. Dr. Goedde simply
quantifies the resulting additional sales and profits, utilizing the data that Ford provided. What
renders those profits unjust (and, therefore, subject to disgorgement under Section 17203) is

Ford's decision to deploy the “first mover” strategy to the detriment of its consumers - Plaintiffs

and Class members.

Dated: July 26, 2007 LIEFF, CABRASER, HEIMANN &
BERNSTEIN, LLP

By &EM‘%W W

Elizabeth J, Cabraser
Embarcadero Center West

275 Battery Street, 30th Floor
San Francisco, CA 94111-3339
Telephone: (415)956-1000
Facsimile: (415) 956-1008
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DECLARATION OF SERVICE BY HAND DELIVERY

1, the undersigned, declare:

1. That declarant is and was, at all times herein mentioned, a citizen of the United
States and a resident of the State of New Jersey, over the age of 18 years, and not a party fo the
within action; that declarant's business address is 90 Woodbridge Center Drive, Suite 900,
Woodbridge, NJ 07093,

2. That on July 26, 2007, declarant served SUPPLEMENT TO PLAINTIFFS’
CORRECTED TRIAL BRIEF RE: DISGORGEMENT OF FORD’S UNJUST PROFITS
by hand-delivering a true copy at Sacramento, California to:

Mr. Malcolm Wheeler at the Sacramento County Superior Court.

3 I declare under penalty of perjury that the foregoing is true and correct. Executed

this 26th day of July, 2007 at Sacramento, California.
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