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STATEMEN’I" OF INTEREST OF THE AMICUS CURIAE

Consumer Attorneys of California is a voluntary membership
organization representing over 6,000 associated consumer attorneys
practicing throughout California. The organization was founded in 1962
and 1ts members predominately represent consumers in a variety of
consumer fraud, personal injury, and insurance bad faith individual and
class actions. Consumer Attorneys of California has taken a leading role in
advancing and protecting the rights of consumers in the courts and the
Legislature.

This case 1s particularly important to a significant number of the
organization’s members, who represent victims of fraud in the sale of
insurance. Thus, the organization has a meaningful interest in the issue

presented.



LEGAL ARGUMENT

1.
INTRODUCTION

The Consumer Legal Remedies Act, Civil Code Sec. 1760 et seq.
(the “CLRA”) is unambiguous and clear. It announces the Legislature’s
mtent to provide protection to a broadly defined class of persons involved in
the consumption of goods and services. The Act is also clear about what
activities it does not protect, specifically describing them in no uncertain
terms. Insurance is not among those specific, excluded activities, and no
credible case can be made that the Legislature intended it to be excluded.

One of the most contentious issues among the parties in this case has
been what constitutes a “good” or a “service” within the meaning of the
CLRA. The concept of “goods and services” comes from the field of
economics. Itis commonly used to capture comprehensively all production
in the economy. Everything that is produced in the economy is either a
good or a service. Contrary to Real Parties’ contention, “contracts™ do not
constitute a third category, along with goods and services. | Contracts are
mechanisms through which the sale of goods and services flow.

The Legislature stated explicitly which transactions it intended to
exclude from the broad scope of the CLRA. In doing so, it clarified that it
intended the scope of the CLRA to include all other consumer transactions.
Insurance is not among the Legislature’s enumerated exceptions. Real
Parties attempt to convince the Court that in addition to the enumerated
exclusions, the Legislature intended to carve out an exclusion for the
insurance industry obliquely and opaquely. They depend for this

proposition upon an untenable interpretation of legislative history.



Transportation, hotel and restaurant accommodations, education,
entertainment, recreation, hospital accommeodations, funerals “and the like”
appear in the National Consumer Act (“Model Act”) definition of
“services,” but not in the CLRA definition. Yet there are numerous
published CLRA decisions involving these industries. By Real Parties’
logic, the fact that these industries are found in the Model Act definition
and not in the CLRA should lead inexorably to the conclusion that the
published decisions should not exist. Real Parties’ attempt to explain why
they nevertheless do exist rests upon a highly creative interpretation of the
difference in the language of the two definitions. This interpretation
depends, in turn, upon the dubious proposition that transportation,
education, entertainment, funerals, and recreation are services of “a
non-personal nature,” as opposed to “personal services.” Within the context
of a consumer protection statute, however, transportation, education,
entertainment, funerals, and recreation certainly are personal services. Real
Parties’ interpretation is an attempt to convince the Court that the drafters
could not have meant what they said.

The Legislature enacted the CLRA to protect consumers and honest
business from unscrupulous merchants. Real Parties propose that the
Legislature meant to limit protection under the CLRA to purchasers of
“small scale” “household goods and services,” for “small amounts” of
money, with “small damage claims.” The CLRA is a broad, remedial,
consumer protection statute, however, and its objective is clear. It provides
that “[t]his title shall be liberally construed and applied to . . . protect
consumers” — all consumers. Civil Code Sec. 1760. The numerous CLRA
decisions that have been published in California are certainly not limited to

“small scale” “household goods and services” for “small amounts” of



money and to “small damage claims.”

Real Parties’ arguments hinge upon the premise that the drafters
created the CLRA by adapting the Model Act, line by line, as a drafting
template, and that when they deleted a word from the Model Act they were
striking only ideas to which they were averse. Real Parties present no
evidence to support these assumptions. In fact, Assembly Bill 292 as
originally introduced is just five pages long, while the Model Act is 182
pages long. AB 292 contains four chapters — General Provisions,
Construction and Definitions, Deceptive Practices, and Remedies. The
Model Act, conversely, contains nine articles divided into three parts. The
literal text of the earliest known draft of the CLRA and that of the Model
Act have very little in common. The Model Act was a conceptual
underpinning for the CLRA, not a literal one as Real Parties assert.

Standing alone, an insurance policy is nothing but paper. Only when
and if the insurance company’s personnel take action to provide services
does the value of the insurance inure to the customer. Providing insurance
coverage involves work, and insurance companies employ labor. So
contrary to Real Parties’ coﬁtentions, selling insurance entails work and

labor. Insurers provide services, and insurers are subject to the CLRA.

L.
THE CONCEPT OF “GOODS AND SERVICES”
COMES FROM THE FIELD OF ECONOMICS
One of the most contentious issues among the parties in this case has

been what constitutes a “good” or a “service” within the meaning of the

CLRA. See Civil Code Secs. 1761, 1770(a). The concept of goods and



services comes from the field of economics. “Goods and services” is a
phrase used to comprehensively capture all production in the economy.
(£.g., Exh. 1 (FRED H. LEONARD, MACROECONOMIC THEORY: STATIC AND
DYNAMIC ANALYSES 45 (Random House, Inc. 1979) (“Think of the
economy as the social institution in which services of productive inputs are
transformed into the output of goods and services.”)); Kasky v. Nike, Inc.,
27 Cal. 4th 939, 960 (2002) (“someone engaged in commerce—that is,
generally, the production, distribution, or sale of goods or services . ...");
Exh. 2 (FRED R. GLAHE, MACROECONOMICS: THEORY AND POLICY 2
(Harcourt Brace, Jovanovich, Inc., 2d ed. 1977) (“One of the most widely
used measures of macroeconomic activity is the gross national product
(GNP), which is defined as the market value of all final goods and services
produced by a nation’s economy during the course of a year.”)); Exh. 3
(THOMAS SOWELL, ECONOMICS: ANALYSIS AND ISSUES 169 (Scott,
Foresman and Company, 1971) (“Perhaps the best known concept 1s the
Gross National Product (GNP) — the total output of the economy during a
given year . . .. It represents the total flow of goods and services during the
year . ..")); |

Everything that is produced in the economy is either a good or a
service. There is no “third category.” Contrary to Real Parties’ contention,
“contracts” do not constitute such a third category, along with goods and
services. Rather, contracts are mechanisms through which the sale of goods
and services flow. Contracts no more constitute a third category of
economic production than electrons constitute, with hydrogen and oxygen,
a third element of water. Cases that allege fraud in the sale of insurance are
based upon the insurer’s deceptive conduct, not upon “contracts.”

The concept of “goods and services” was invented by economists.



To hold that insurance is neither a good nor a service, but falls under some
other, third category, would cast the phrase “goods and services” — and
with it the scope of the CLRA — into a sea of ambiguity. Any such
ambiguity should be resolved in the consumer’s favor, to provide the
consumer with quick relief. (James S. Reed, Legisiating for the Consumer:
An Insider’s Analysis of the Consumers Legal Remedies Act (“Reed”), 2
Pac.L.J. 1, 8-9 (1971).)
III.
THE LEGISLATURE MADE IT CLEAR WHAT IT MEANT
TO EXCLUDE FROM THE BROAD SCOPE OF THE CLRA

The Legislature stated explicitly which transactions it intended to
exclude from the broad scope of the CLRA. Civil Code Section 1754 (“The
provisions of this title shall not apply to any transaction which provides for
the construction, sale, or construction and sale of an entire residence . . . .”);
Section 1755 (“Nothing in this title shall apply to the owners or employees
of an advertising medium, . . . .”). Not once did the Legislature use the
word “insurance” in the course of enacting or commenting upon the
enactment of the CLRA. (Petitioners’ Opening Brief (“Opening Brief ) at
29.) The Legislature certainly did not declare any intent to exclude
insurance from the broad scope of the CLRA. By clarifying which
transactions it meant to exclude from the scope of the CLRA, the
Legislature clarified that it intended the scope of the CLLRA to include all
other consumer transactions. Insurance is not among the Legislature’s
enumerated exceptions.

Real Parties attempt to convince the Court that in addition to the
enumerated exclusions, the Legislature intended to carve out an exclusion

for the insurance industry obliquely and opaquely. They depend for this



proposition upon an untenable interpretation of legislative history.
Specifically, they cite Berry v. American Express Publishing, Inc., 147 Cal.
App. 4th 224 (2007) (*Berry”), in which the court concluded that the
extension of consumer credit falls outside the scope of the CLRA because
the Legislature removed the words “money” and “credit” from early drafts
in the course of editing the bill that became the CLRA.! Yet the legislative
record does not support the proposition that the Legislature was acting with
the intent to narrow the scope of the CLRA when it removed the words
“money” and “credit” from early drafts.
The pre-revision draft of AB 292, the Assembly bill that became the
CLRA, read:
Any consumer who obtains credit, or purchases or leases, or agrees
to purchase or lease, goods or services primarily for personal, family,
or household purposes, and who thereby suffers any damage as a
result of the use or employment by any person of a method, act, or
practice declared to be unlawful by Section 1770 or 1771 may bring
an action . ...” '
(AB 292, Amended in Senate July 10, 1970, at 4) (strikeouts ignored.) The
language covered obtaining credit, purchasing goods or services, leasing
goods or services, agreeing to purchase goods or services, and agreeing to
lease goods or services. | ’
This list is exhaustive. Apart from a bequest, a devise, or a gift, or

through theft, one would be hard-pressed to imagine how a consumer could

! Berry did not involve a sale. It involved the provision of a line of
consumer credit that the consumer might or might not use. Fairbanks
involves the sale of insurance coverage. So the facts of Fairbanks are not
limited to the mere qualification of a prospective buyer, as in Berry.
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obtain a good or service any other way. Given that the statute refers
initially to “Any consumer,” the language “primarily for personal, family, or
household purposes” is redundant. Moreover, given that the list of methods
for procuring goods or services is exhaustive, the language “who obtains
credit, or purchases or leases, or agrees to purchase or lease, goods or
services” 1s also redundant. Removing these redundancies produces the
language as the Senate revised it:

Any consumer who suffers any damage as a result of the use or

employment by any person of a method, act, or practice . . . may

bring an action . . . .
Id. (strikeouts omitted). Far from expressing any intent to exclude certain
types of consumer transactions from the Act, the drafters took pains to make
it clear that the Act included them all. The Berry decision does not mention
these considerations, which suggests that the court in that case may not have
had the benefit of complete information regarding the legislative record.

Berry held that the removal of certain language — the words
“money” and “credit” — from early drafts constituted compelling evidence
that thé Legislature meant to exclude the extension of consumer credit from
the scope of the CLRA. “Similarly,” Real Parties argue, “the Legislature
did not include [certain other langnage —] the term ‘insurance’ [—] as part
of the definition of ‘services’ in the CLRA ....” (Real Parties’ Answer
Brief (“Answer”) at 31.) As stated, however, the legislative record shows
that the Legislature did not? intend to carve out an unstated exception when
it removed the words “money” and “credit” in the course of editing early
text. Accordingly, Real Parties’ reasoning s flawed.

Since the Legislature was explicit about what it did mean to exclude

from the scope of the CLRA, it would not be appropriate to infer that the




Legislature also somehow intended to provide a broad exclusion for the
insurance industry without saying anything about it. The fact that the
Legislature took pains to enumerate exclusions is evidence that if it had
meant to grant immunity to the insurance indusiry under the CLRA, then it

would have said so, clearly and explicitly.

Iv.
TRANSPORTATION, EDUCATION, RECREATION,
AND RESTAURANT ACCOMMODATIONS
ARE “PERSONAL SERVICES”

Transportation, hotel and restaurant accommodations, education,
entertainment, recreation, hospital accommodations, funerals “and the like”
appear in the Model Act definition of “services,” but not in the CLRA
definition. (Opening Brief at 30.) Nonetheless, there are numerous
published CLRA decisions involving these industries. E.g., id. at 31-32.
By Real Parties’ logic, the fact that these industries are found mn the Model
Act definition but not in the CLRA definition leads to the inexorable
conclusion that there is no basis for these published decisions to exist.

Attempting to explain why they do exist, Real Parties venture that
“subsection (a) of the NCA is not identical to the definition of ‘services’ in
the CLRA. Subsection (a) of the NCA defines the services to which that
provision applies as ‘work, labor and other personal services,” whereas the
CLRA does not use the term ‘personal services.”” (Italics ignored.) “Given
the specific reference to “personal services[,]” . . . , it was necessary to add
subsection (b)’s reference to various “services” of a non-“personal” nature
. . . to make clear that those non-personal services were within the scope of

that statute’s protection.” (Answer at 32-33.) So, according to Real Parties,
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“[blecause of the differences in the wording of the NCA and the CLRA, the
CLRA, which is not limited to ‘personal services,’ did not need to
enumerate the ‘non-personal’ services listed in subsection (b) of the NCA.”
Id. at 33.

Real Parties state no authority to support this novel interpretation.
They appear to have drawn 1t from thin air. This creative approach rests
upon the premise that transportation, education, entertainment, funerals, and
recreation are services “of a non-“personal’ nature,” not “personal services.”
Yet within the context of a consumer protection statute, of course,
transportation, education, entertainment, funerals, and recreation certainly
are personal services. Real Parties’ interpretation also rests upon the
assumption that the CLRA drafters did not consider “services for other than
a commercial or business use,” which is language that they incorporated
into the CLRA definition, to be the same as “personal services.” There is
no reasonable basis for this assurﬁption.

Real Parties’ interpretation is a sophistic attempt to convince the
Court that the drafters could not have meant what they said. The reason that
there are published CLRA cases involving industries mentioned in the
Model Act definition of “services,” but not specifically referenced in the
CLRA definition, is because the Legislature intended the CLRA to apply to

those industries. They include insurance.

V.
THE LEGISLATURE ENACTED THE CLRA IN ORDER
TO PROTECT CONSUMERS AND HONEST BUSINESSES
The impetus that gave rise to the CLRA was the prevalence of

exploitative business practices, through which unscrupulous merchants
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were taking unfair advantage of vulnerable consumers when they sought to
buy relatively expensive goods. E.g., Reed, 2 PAC.L.J. at 5-6. Business
opposed the legislation because “any legislative action would necessarily
apply to all merchants,” not just to those who were the source of the
immediate concerns. Id. at 6 (emphasis added). Assemblyman James A.
Hayes, who authored the legislation, résponded that applying the CLLRA to
the marketplace as a whole would protect honest merchants as much as
consumers since reprehensible practices gave dishonest merchants a
competitive advantage over legitimate players, and Hayes anticipated that
the CLRA would result in a general decline in unfair competition in the
marketplace. Id. at 7 n.21.

Real Parties propose that the Legislature meant to limit protection
under the CLRA to purchasers of “small scale” “household goods and
services,” for “small amounts™ of money, with “small damage claims.”
(Answer at Point V.A.)

The CLRA is a broad, remedial, consumer protection statute,
however, and its objective is clear:

The following statement of legislative policy is of critical importance

for an adequate understanding of the Consumer Legal Remedies Act:

“This title shall be liberally construed and applied to . . . protect

consumers against unfair and deceptive business practices” . . . .

Strict adherence to this legislative intent by the courts is strongly

urged, for without such adherence the Act will not provide that

degree of consumer protection intended by the legislature.
Reed, 2Pac.L..J. at 8.
Published CLRA decisions certainly are not limited to “small scale”

“household goods and services” for “small amounts” of money and to
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“small damage claims.” E.g., Opening Brief at 31-32. The Legislature
acted to protect consumers — all consumers. E.g., Civil Code Secs. 1760,
1761(d), 1770.

VI.

THE MODEL ACT SERVED AS A CONCEPTUAL
UNDERPINNING OF THE CLRA

Real Parties’ arguments hinge upon the assumption that the drafters
created the CLRA by adapting the Model Act, line by line, as a drafting
template, and that when they changed language included in the Model Act
they intended to strike only ideas to which they were averse. Real Parties
present no evidence to support this assumption. It is based upon a
hypothetical scenario.

A comparison of the text of Assembly Bill No. 292, introduced
January 21, 1970, with the text of the Model Act shows that the two are so

different that it is nearly inconceivable that the latter served as a drafting

template for the former. AB 292 as originally introduced is five pages long.

The Model Act is 182 pages long. (By Real Parties’ logic, this would mean
that the Legislature intended to exclude 177 pages of language from the
broad scope of the CLRA.) AB 292 contains four chapters — General
Provisions, Construction and Definitions, Deceptive Practices, and
Remedies. The Model Act contains nine articles divided into three parts.

Given the drafters’ statements of legislative intent, the nature of the
process of editing text, and the fact that the CLRA and the Model Act are
and have always been — even in the earliest drafts — quite different from
one another, Real Parties’ hypothetical scenario 1s extremely unlikely.

Instead, it seems far more plausible that the Model Act was a conceptual

12



underpinning for the CLRA, and not a literal one as Real Parties assert.

VIIL.
INSURERS PROVIDE SERVICES

Before an insured becomes ill, her health insurance company has
negotiated special prices for the medical services that will save her life or
make her well. If her doctors charge more than the negotiated rate, the
insurance company adjusts the charge to ensure that the billing is correct,
even 1f it is the insured, and not the insurer, who will pay the bill. The
msurer then prepares detailed explanation of benefits reports so that the
insured and her medical providers understand what is and what is not
covered, who should pay, and how much will be paid.

When there is a car accident, moreover, employees of the insurance
company receive the driver’s call. They come to assess the damage, and
they evaluate responsibility. They prepare a report, and they file it for
review. They arrange alternative transportation for the driver while the
driver waits for the company to process and “adjust” the claim. The
insurance company repairs the car with in-house or contract mechanics, or it
pays for repairs or to replace the vehicle.

Standing alone, the insurance “contract” is nothing but paper. Only
when and if the insurance company’s personnel take action to provide
services does the value of the insurance mure to the customer. By its plain
terms, the Legislature meant for the CLRA to protect sick people who
discover, to their dismay, that that they were deceived into purchasing
individual health insurance policies that cover just a fraction of their
medical bills. It meant to protect homeowners displaced by fires, who find

that they were deceived into purchasing homeowners’ policies that do not
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allow them to rebuild. The Real Parties have provided no affirmative
evidence to the contrary.

Providing insurance coverage is work. Insurance companies employ
labor. So contrary to Real Parties’ contention, selling insurance involves

work and labor, and insurers provide services.

VIII.
CONCLUSION
The CLRA is unambiguous and clear. The Legislature was clear
regarding what transactions fall outside the scope of the CLRA, and
insurance is not among them. Given the foregoing, there is no credible
argument that the Legislature meant to exclude insurance from the scope of

the Act.

Dated: July 8, 2008

Stuart Law Firm

By: @"P W

Antony Stuart

E. Glenn Anaiscourt

Attorneys for Amicus Curiae
Consumer Attorneys of California
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Summary of the Production Function
Think of the economy as the social institution in which services of productive

DRI R 2
. inputs are transtormed nlo the guipul of poods and services. The concept that

relates various outpul levels to various applications ol inpuis and technology is
the production function. This concepl describes a lechnical oy engineering
relationship that exists in the economy and contains in itself little of what we call
sconomics. Il is a necessary lool, however, for analyzing macroeconomic
conditions.

The short-run static aggrepale production function describes the relationship
of autput to labor inputs, given the assumplion that nonlabor inpuls and
lechnology are fixed. Shori-run slatic analysis of Part 11 investigates how much
productive capacity, as delermined by N* and the other fixed faclors, is actually
being used.

KEY ASSUMPTIONS AND TOOLS OF
MACROECONOMIC ANALYSIS

Profit Maximization and Pure Competition

We are going to make the usual assumptions of economic analysis that business
firms attempt to maximize profils and that all markets are purely competitive.
Of all the assumptions in economic theory, perhaps the assumption of profit
maximization receives the most criticism—and perhaps it is the least understood.
1t is argued, for instance, that large firms dare not maximize profit for fear of
antitrust Taw enforcement or that firms are more interested in other goals, such
as sales revenue oy market share maximization, that conflict with profit maximi-
zation. Still others argue that power in the modern corporation does not reside
with owners or top management but, rather, with members of a group of workers
whose interests lie in technological development and proup security.® Finally,
it is pointed out that firms simply do net have enough information concerning
costs and revenue at various levels of output to be able to select that particular

Jevel that maximizes profit,

These criticisms are legitimate, and, if one wishes to study the behavior of
particular real world firms, the assumption of profit maximization might prove
to be loo simplistic or restrictive. In the study of markets and especially of
macromarkets, however, these criticisms miss the point. Any abstraction violates
reality through simiplification, and an assumption is nothing more than an
abstraction. The assumption of profit maximization pives exaciness and precision
o economic theory that obviously does not exist in the real world, but, as a tool
ol nnalysis, it helps in understanding how markets work and how they interact
wilh each other. Profits need not be pursued to their maximum by real business-
men and -women {or the tool of profit maximization to be useful in economics as

2 John Kenneth Galbraith, The New Industrial Stare (Boslon: Houghlon Mifiiin, 1969).
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ra periqd.o:‘..ffme}il':;ﬁ}'é_:-:éﬁbl'é; e
&ider. When the barrel is full, say, at 12 noon on July 4, 1876, it contains 33 gaflons
of cider, This quantity is the stock of cider at this instant in time. Now suppose that
the barrel is tapped and one {2-cunce glass is poured every 30 seconds. The flow
of cider Is 24 ounces per minute, or 11.25 gallons per hour. Note that the flow
variable has a time dimension (gallons per hour), whaereas the stock variable does
not-—It merely exists. In this particular axample, with a flow of 11.25 gallons per

hour, the stosk of cider al 1 p.u. on July 4, 1876 will have declined 1o 33 - i1.25
= 21.75 gallons.

, h our previous
example, as long as the bank continues to pay 5% and you make no withdrawals

from the InHial deposit, the flow of $5,000 per year will continue indeflnitely. If you

lsave all or g poriion of the intarest payment In the mccount and make no
withdrawals, ther the stock and flow variablas wiil

in this example, IF your entire stock of wealth we

work, then the 55,000 per year would be your persa

remalned at 5%, you would be able t
-year permanently,

re the $100,000 and you did not
nal income. If the rate of Interest
0 consume $5,000 of goods and services per

1-3 National Income

Cne of the most widely used measures of macroa

national product (GNP), which Is deiined as the ma
Services produced by a

conomic activity Is the gross

rkat value of alf final goods and
nation's economy during the course of a year

equately would require the equivalent of a
small book. The following references ars suggested: J. P, Powelson, Economin Accounting

(New York: MeGraw-HiN, 1855), Chapters 14-20; LS. Department of Commerce, National
Income: A Supplement io the Survey of Current Business (Wash]ngtun, D.Cc: us.
mmerce, U.S. Jncome ang
rvey of Current Business (Washington, D.C.: U.S. Govern-
ment Printing Office, 1858),

onsider a barrel of -
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Nationol Output 169

tries such as Great Britain, where international economie relations
are very impaortant, iis significance is obviously preater. The
necessary eguality of income and output applies rigidly only to
the world as-a whole, but for most countries it applies well enough
to serve as a first approximation. For theoretical simplicity, the
analysis here proceeds as if dealing with a “closed economy” hav-
g no trade with other countries.

Although the income and output streams are equal o each
other, both can expand or coniract aceording to changes in spend-
ing and production. National income is just sufficient o buy the
national output, but if people choose not to spend it all, aggrepate
demand will be insufficient and some of the output will remain
unsold. If people choose to spend more than their current income,
agpregate dernand will be exeessive and prices and/or output will
tend to rise (inflation).

The concept of equilibrinm applies not only in the study of in-
dividual eectors of the economy (“microeconomics”) but also in
the study of the economy as a whole (*“macroeconomics™). Just as
the quantity demanded may be greater or less than the quantity
supplied for a given commodity alb &-given price, so the aggregnie
guantity of goods demanded may be greater or less than the
aggregate guantity of goods supplied, at a given general price level.
The causes and conseqnences of this are analyzed in the theory of
national income (output} determination in Chapter 11. The im-
mediate faek here is to analyze some of the coneepts used in mea-
suring national guiput (income), and their nsefulness for varions
purposes,.as well ag some of the ways of trying to measure the cost

of living and to make comparisons of output over time and hetween
diffevent: nations at & given time,

NATIONAL INCOME (OUTPUT)

Perhaps the best known national income concept is the Gross Na-
tional Product (GNP)—ithe total ontput of the economy during a

given year (Table 10-1). It represents the total flow of goods and
servigces during the year, valned at whatever prices happened fo

prevail, A national income concept preferred by economists is the
Net National Product (NNP), which subtracts from the GNP the
capital and inventory used up in producing the annual output. If
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