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I. INTRODUCTION

Does the California Constitution's Privacy Amendment (art. I, sec. 1) protect from disclosure in discovery the names and personal information of putative class members without the putative class members' prior knowledge and affirmative written consent?


California law is clear.  The Privacy Amendment does require written consent from absent members of an uncertified putative class before their names and personal information can be disclosed to Plaintiffs' counsel during discovery.  Nevertheless, the trial court here disregarded several recent decisions by this Court requiring affirmative consent by putative class members before the private identifying information is released and entered an order which requires that personal information be released unless individual putative class members make written objections.

Plaintiff and Real Party in Interest Scott Conley ("Conley") has propounded discovery requests seeking disclosure of the names, last known home addresses, home telephone numbers and salary histories of all members of the putative plaintiff class.  Over the objections of Petitioner Phillips-Van Heusen Corporation ("Philips-Van Heusen") and its corporate subsidiary Petitioner Izod Corporation ("Izod"), the trial court entered an order granting Conley's Motion to Compel Further Responses to the discovery in question.  The trial court's discovery order allows personal information to be produced for all putative class members who do not specifically object in writing to plaintiff's counsel to production of their personal information.  Prior to entering this order, the trial court rejected Petitioners' proposal that the disputed information be produced only for those putative class members who complete a form affirmatively consenting to disclosure.


To protect the constitutionally guaranteed right to privacy of their current and former employees who comprise the putative class, Petitioners Phillips-Van Heusen Corporation and Izod seek a stay of the trial court's discovery order and the issuance of a writ of mandate or prohibition vacating that order.


This case presents an issue of urgent statewide importance.  California courts entertain many class actions every year.  The trial court's discovery order would require Petitioners to provide personal information about the absent putative class members-- particularly home addresses and telephone numbers--without the class members' prior knowledge and express consent.  The propriety of allowing discovery without prior written consent of putative class members is currently under consideration by the Supreme Court in Pioneer Electronics, Inc. v. Superior Court, 128 Cal. App. 4th 246 (2005) (review granted, July 27, 2005), a case in which this Court's Fourth District held that putative class members' privacy rights to their private contact information—including names, addresses, telephone numbers, facsimile numbers, and e-mail addresses-- could not be waived without their knowledge and consent and granted a class action defendant's petition for writ of mandate in order to prevent disclosure of that information.


Writ relief for Petitioners is warranted to protect contact information and other private information relating to their current and former employees, at least until the Supreme Court provides definitive guidance to the lower courts through its decision in Pioneer Electronics.  Once personal information about putative class members is revealed to Plaintiff's counsel it will be too late to protect their privacy.

PETITION FOR WRIT OF MANDATE AND/OR PROHIBITION OR OTHER APPROPRIATE RELIEF

Authenticity of Exhibits

1. All exhibits accompanying this petition are true copies of original documents on file with respondent court, except Exhibits "K" and "L", which are true copies of the original reporter's transcript of the hearings held on August 8, 2006 and August 16, 2006, regarding Plaintiff's motion to compel further discovery responses.  The exhibits are incorporated herein by reference as though fully set forth in this petition.  The exhibits are paginated consecutively from page 1 through page 256.  Page references in this petition are to the consecutive pagination.

Beneficial Interest of Petitioners; Capacities of Respondent 

and Real Parties in Interest
2. Petitioners Phillips-Van Heusen Corporation and Izod Corporation (hereafter "Phillips-Van Heusen" and "Izod") are defendants in an action now pending in Respondent Superior Court of and for the County of Ventura entitled Scott Conley v. Phillips-Van Heusen Corp., et al. Case No. CIV 237488.  Plaintiff Scott Conley (hereafter "Conley") is the plaintiff and real party in interest.  
Chronology of Pertinent Events
3. On November 22, 2005, Real Party and Plaintiff Conley filed this putative class action against Petitioner and Defendant Phillips-Van Heusen Corporation.  (Exhibit "A", pp. 1-16.)  The complaint alleged that Phillips-Van-Heusen, a clothing manufacturer, violated various provisions of the California Labor Code by, inter alia, misclassifying non-managerial employees of its California retail stores, including Conley, as managerial employees and failing to compensate those employees appropriately for overtime hours worked.  Conley's initial complaint was styled a class action and the putative class was alleged to be comprised of all employees who worked in Phillips-Van Heusen's California retail stores and held the title "store manager" within the four-year period that preceded the filing of the complaint.  Subsequently, Real Party Conley filed a First Amended Complaint alleging essentially the same claims as those in the original complaint on behalf of the same putative class.  The First Amended Complaint also names as a defendant Petitioner Izod, a subsidiary of Phillips-Van Heusen and the entity that employed Real Party Conley.  (Exhibit "B", pp. 17-27.)
4. Beginning on February 16, 2006, Real Party sought to discover through a Request for Identification and Production of Documents and a First Set of Special Interrogatories the names, last known home addresses, and home telephone numbers and salary histories of all members of the putative plaintiff class.  (Exhibit "C", p. 31; Exhibit "D", pp. 39-40.)  Petitioners propounded Responses to Real Party's discovery requests objecting to these requests and refusing to disclose the information sought.  (Exhibit "E", p. 47; Exhibit "F", pp. 70-72.)
5. On July 11, 2006, Real Party filed a Motion to Compel Further Responses to his First Request for Production of Documents and First Set of Special Interrogatories and a supporting declaration of one of his attorneys, Heather Quest, Esq.  and subsequently filed a Reply Brief in support of the motion. (Exhibit "G", pp. 93-196; Exhibit "I", pp. 222 -230.)  Petitioners opposed the motion on multiple grounds, including, inter alia, that the information sought was protected by the Privacy Amendment of the California Constitution (art. I, sec. 1) and not subject to production without the express prior written consent of the putative class members.  (Exhibit "H", pp. 199-204.)  

6. While the Motion to Compel Further Production was pending before the trial court, counsel for all parties agreed that Petitioners would send out an informational pre-certification notice to all members of the putative class notifying them of the existence of the putative class and the nature of the claims alleged in the First Amended Complaint.  Petitioners took the position that the notice should be worded so as to advise putative class members that their salary histories and personal contact information would be produced to Real Party only if they first completed an enclosed form authorizing the release of such information.  Real Party argued that the proposed informational notice should advise the putative class members that their salary histories and personal contact information would be disclosed to Real Party and his counsel unless the putative class members' completed a form objecting to the disclosure and returned it by mail to Petitioners' counsel.  On August 21, 2006 the trial court (Hon. Ken Riley, judge presiding) issued an order upholding Real Party's formulation of the proposed notice and approving release of the disputed information absent written objections by the class members.  (Exhibit "J", pp. 230A-230C; Exhibit "K", pp. 231-239; Exhibit "L", pp. 241-255.)  

7. As of the filing date of this Petition, the trial court has not certified a class in this action.  In addition, the informational notice to putative class members referred to in Paragraph 6 above and authorized by the trial court's order granting Real Party's Motion to Compel Further Responses has not yet been mailed.  ( Exhibit "L", pp.241, 249-250.)
Basis for Relief

8. The issue presented in this writ petition is:  whether the Privacy Amendment of California's Constitution precludes the release of the disputed personal information about putative class members by a class action defendant absent the knowledge and express prior written consent of those class members.  Respondent Superior Court ruled that the disputed personal information of any putative class member could be discovered by Real Party unless that putative class member objected in writing.  This ruling means that personal information of putative class members who are silent in response to the proposed informational notice that the court has ordered sent to all members of the putative class will be discoverable.  This ruling is error.  The Privacy Amendment, as interpreted by this Court in Planned Parenthood Golden Gate v. Superior Court, 83 Cal. App. 4th 347 (2000), Best Buy Stores, L.P. v. Superior Court, 137 Cal. App. 4th 772 (2006), Experian Information Solutions, Inc. v. Superior Court, 138 Cal. App. 4th 122 (2006) and Tien v. Superior Court, 139 Cal. App. 4th 528 (2006), requires that absent class members give their affirmative written consent to the disclosure of the information at issue here.  Code of Civil Procedure section 1985.6, which governs the production of non-party employees' records in response to subpoenas duces tecum and which allows the production of such records absent objection by the employee, was mistakenly relied upon by the trial court as a basis for its ruling.  For reasons discussed below, section 1985.6 is inapposite. Section 1985.6 does not override the Privacy Amendment's protection of putative class members' personal information.

Absence of Other Remedies

9. The trial court order granting Real Party's Motion to Compel Further Discovery Responses is not appealable.  (See Code of Civil Procedure section 904.1.)  Delay of review until after final judgment is an inadequate remedy and would result in irreparable harm to the putative class members.  Writ relief is essential because once the putative class members' identities and other private information are disclosed, the class members' privacy interests will be violated irretrievably and the information can never be rendered private again.  Petitioners and the class members have no adequate remedy other than the relief sought in this petition.

Necessity of Temporary Stay of the Trial Court's Discovery Order
10. The Supreme Court currently has under review the same issue raised by this petition in Pioneer Electronics (USA) v. Superior Court, supra, 128 Cal. App. 4th 246.  Petitioners request that this Court, issue a temporary immediate stay of the trial court's discovery order until such time as the Supreme Court issues its decision in Pioneer Electronics.

PRAYER
Petitioners Phillips-Van Heusen and Izod pray that this Court:

1. Issue an alternative writ directing Respondent Superior Court to set aside and vacate its August 21, 2006 order, granting Real Party's Motion to Compel Further Responses to Discovery, or to show cause why it should not be ordered to do so, and upon return of the alternative writ issue a peremptory writ of mandate and/or prohibition or such other extraordinary relief as is warranted, directing Respondent Superior Court to set aside and vacate its August 21, 2006 order, granting the Motion to Compel Further Responses to Discovery, and to enter a new and different order denying the motion.

2. Immediately issue an order temporarily staying the trial court's discovery order until the Supreme Court issues its decision in Pioneer Electronics (USA), Inc. v. Superior Court, supra, 128 Cal. App. 4th 246.

3. Award Petitioners their costs pursuant to Rule 56.4 of the California Rules of Court; and

4. Grant such other relief as may be just and proper.

Dated: September 28, 2006


Respectfully submitted,







By: _________________________________
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Angela L. Sanneman


Attorneys for Petitioners and Defendants
Phillips-Van Heusen Corporation and 
Izod Corporation

VERIFICATION

I, Dean Hansell, declare as follows:


I am one of the attorneys for the petitioner herein.  I have read the foregoing Petition for Writ of Mandate/Prohibition or Other Extraordinary Relief and know its contents.  The facts alleged in the Petition are within my own knowledge and I know these facts to be true.  Because of my familiarity with the relevant facts pertaining to the trial court proceedings, I, rather than Petitioners, verify this petition.


I declare under penalty of perjury of the laws of the State of California that the foregoing is true and correct and that this verification was executed on September 28, 2006, at Los Angeles, California.
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Dean Hansell

MEMORANDUM OF POINTS AND AUTHORITIES

I.
WRIT RELIEF IS ESSENTIAL TO PROTECT CONSTITUTIONAL PRIVACY INTERESTS OF NON-PARTIES WHICH WILL BE INFRINGED IF THE TRIAL COURT'S DISCOVERY ORDER IS ALLOWED TO STAND.

A.
Immediate Writ Relief is Warranted to Prevent Personal Information



Relating to Petitioners' Current and Former Employees from Being



Disclosed in Discovery without Their Knowledge or Consent.


This is a putative class action alleging violations by Petitioners of California's wage-and-hour laws.  The trial court has ordered that Plaintiff and Real Party Scott Conley and his counsel be allowed to discover data in the possession of Petitioners Phillips-Van Heusen ("Phillips-Van Heusen") Corporation and Izod Corporation ("Izod") which shows the names, last-known home addresses and telephone numbers of the putative class members and reveals their salary histories while they were employed by Petitioners in the position of store manager.  The trial court has entered an order granting a Motion to Compel Further Discovery Responses made by Real Party. The discovery order permits the information to be disclosed to Real Party unless the putative class members take affirmative steps to object in writing to disclosure to Real Party's counsel.  (Exhibit "J", pp. 230B-230C.)

The trial court's order is an abuse of discretion.  It does not protect the constitutionally-guaranteed privacy interests of the putative class members.  The trial court's order should allow disclosure of putative class members' private contact information and salary histories only where each putative class member knowingly waives his or her constitutional privacy interest by affirmatively consenting in writing to disclosure of the private information beforehand.  

Writ relief is appropriate.  Petitioners have no adequate remedy at law.  The trial court's discovery order is not an appealable final order within the parameters set forth in Code of Civil Procedure section 904.1.  See also Datig v. Dove Books, Inc., 73 Cal. App. 4th 964, 984 (1999) (order denying motion to compel deposition not appealable) and Oak Grove School Dist. v. City Title Ins. Co., 217 Cal. App. 2d 678, 709-710 (1963) (order quashing deposition subpoenas not appealable because not designated as appealable by statute).  

Extraordinary relief by writ is also warranted for two weighty reasons:  first, the privacy interests that Petitioners seek to protect—privacy interests that belong to current and former employees who are not parties to this action—will be irretrievably compromised if immediate relief is not granted; and, second, the issue presented here is of great public importance and merits prompt resolution.  

Petitioners and the putative class members whose interests they seek to protect stand to suffer irreparable harm if writ relief is not granted.  Once highly private information about the class members is disclosed, it cannot be rendered secret again.  This court has previously ruled that the risk of disclosure of private or legally privileged information due to a discovery order entered by the trial court is reviewable by writ because, once the information is disclosed, "there is no way to  undo the harm which consists in the very disclosure."  People ex rel. Lockyer v. Superior Court, 122 Cal. App. 4th 1060, 1071 (2004).

Moreover, the issue raised here—the circumstances under which a named plaintiff may obtain information prior to certification about the identities and contact information of a defendant's employees or customers-- occurs repeatedly and often in class actions entertained by California courts.  During the last two years this Court has rendered four decisions on whether disclosure, prior to class certification, of highly private information pertaining to individual members of a putative class would violate the class members' privacy rights as guaranteed by the California Constitution.  All four decisions have limited disclosure of putative class members' private information by holding that it was not subject to disclosure in discovery without the prior written consent of the class members.  One of the decisions, Pioneer Electronics (USA), Inc. v. Superior Court, 128 Cal. App. 4th 246 (2005) (review granted, July 27, 2005) is currently under review by the California Supreme Court.  The fact that the Supreme Court has chosen to grant review in Pioneer underscores the importance to the bench, bar, and public at large of the constitutional issue at stake here and the consequent propriety of extraordinary relief by writ.  See, e.g., Corbett v. Superior Court, 101 Cal. App. 4th 649, 657 (2002).  ("A writ of mandate should not be denied when the issues presented are of great public importance and must be resolved promptly.")

B. A Stay is Appropriate to Protect the Constitutional Privacy Interests of Members of the Putative Class until the Scope of the Available Privacy Protections is Decided by the Supreme Court in Pioneer Electronics.
The posture of this case justifies the immediate issuance by this Court of an order staying the trial court's discovery order pending this Court's consideration of this Petition and, if this Court deems it necessary, pending the Supreme Court's resolution of the issue in Pioneer Electronics (USA), Inc. v. Superior Court, supra, 128 Cal. App. 4th 246.  As in cases where the trial court has authorized discovery of privileged information, a stay is warranted to protect the disputed information while this Court determines whether the trial court erred in approving discovery.  Kernes v. Superior Court, 77 Cal. App. 4th 525, 531 (2000). 

II. FACTUAL BACKGROUND

A. 
Nature and History of the Discovery Dispute
This is a discovery dispute over the propriety of an employer-defendant's revealing confidential contact information —i.e., names, home addresses, and home telephone numbers—of its former and current managerial employees to a named plaintiff and his  counsel without the employees' prior knowledge or consent.

Petitioner Phillips-Van Heusen is a Delaware corporation doing business in California.  Phillips-Van Heusen, though its subsidiary corporation, Petitioner Izod, operates retail stores throughout California.  Both Petitioners are named as defendants in a putative class action filed by Real Party Conley in the Superior Court of and for the County of Ventura. (Exhibit "B", pp. 17-18.)

Conley's original complaint, filed on November 22, 2005, alleged that Petitioners violated Labor Code sections 203, 226.7, and 2802 and Business & Professions Code section 17200 by, inter alia:  misclassifying him, an employee whose duties were essentially non-managerial, as a store manager in order to avoid paying him overtime wages.  The complaint also alleged claims identical to those made by Conley on behalf of a putative class consisting of all persons who held the title "store manager" at each of Petitioners' California retail stores during the four-year period that preceded the filing of the complaint.(Exhibit "B", pp. 17-22.)  As of the date on which this Petition for Writ of Mandate is filed, Conley has not moved for certification of the putative class, nor has the trial court entered an order in this action certifying a class. (Exhibit "L", pp. 241, 244.)

On February 16, 2006, Real Party propounded a First Request for Inspection and Production of Documents and a First Set of Special Interrogatories to Petitioners.  Some categories of the requested documents and some of the interrogatories sought to elicit information from Petitioners regarding the names and last known home addresses and telephone numbers of the putative class members and information about their compensation while they were employed by Petitioners as store managers.  (Exhibit "C", p. 31; Exhibit "D", pp. 39-40.)  Petitioners objected to providing information that would identify members of the putative class other than Real Party Conley by name or reveal their home addresses, telephone numbers and salary histories. (Exhibit "E", pp. 49-52; Exhibit "F", pp. 70-76.)
Counsel for both sides met and conferred concerning the discovery dispute.  During the meet-and-confer process, counsel agreed that an informational notice explaining the existence and subject matter of the putative class action could be sent to all class members.  Petitioners' counsel agreed to take responsibility for mailing the notice to all persons who had held the title of "store manager" during the preceding four years but continued to object to disclosing the names, addresses and telephone numbers of those persons to Real Party CONLEY and his counsel. and continued to object to producing unredacted business records containing the disputed information.
In July, 2006 Real Party moved to compel further responses to his Request for Production of Documents and First Set of Special Interrogatories.  Real Party's Memorandum of Points and Authorities in support of the Motion to Compel Further Responses requested an order from the trial court requiring, inter alia, that the names, home addresses and telephone numbers of the putative class members be disclosed.  The text of the Memorandum of Points and Authorities reveals that Real Party's counsel (who has no facts to support a class action except the unique facts pertaining to Real Party Conley) sought to compel this information because counsel intends to contact the putative class members directly at their homes in an effort to gather information to try to support the claims set forth in the complaint. (Exhibit "G", pp. 96-97; Exhibit "L", pp. 249-250.)

Petitioners' Opposition to Real Party's Motion to Compel Further Responses was made on the same grounds as the objections raised in their discovery responses: i.e.,  that providing the names, home addresses and home telephone numbers of the class members without their prior written consent would violate the privacy rights guaranteed to them by the Privacy Amendment of the California Constitution.  (Exhibit "H", pp. 199-204.)

The parties each drafted versions of the previously-agreed-upon informational notice to putative class members.  Petitioners' proposed notice included a short form which the putative class members could use to indicate their affirmative consent to the disclosure of personal information.  Petitioners proposed that personal information about individual members of the putative class would be disclosed to Real Party and his counsel only if the consent form was completed.  (Exhibit "H", pp. 198-199.)

Real Party and his counsel insisted on a different procedure.  Real Party proposed a notice containing an explanation of the general nature of the putative class action and the fact that personal information about individual putative class members was being sought.  Real Party's proposed notice also included a form to be completed and returned by the putative class member if the class member objected to release of personal information.  Significantly, Real Party's proposed notice explained that if the individual class member took no action to object in writing and did not send written objection to Real Party's counsel, personal information would be provided to Real Party's counsel.  (Exhibit "I", p. 227.)

B. The Trial Court's Ruling and Rationale for Allowing Discovery
On August 18, 2006, the Superior Court (Hon. Ken Riley, judge presiding) granted Real Party's motion to Compel Further Responses.  The trial court ruled that personal information about each putative class member contained in employment records, including compensation history and last known home address and telephone number, could be produced to Real Party and his counsel without the knowledge and affirmative written consent of class members.  The court's ruling endorsed Real Party's proposal that such information be withheld from production only if the individual class member had completed and returned a form objecting to production of the information.
The trial court identified two factors as the basis for its ruling:  first, review of a decision of this court's Fourth District upholding the affirmative-consent-to-disclosure approach to the protection of privacy rights advocated by Petitioners, Pioneer Electronics, Inc. v. Superior Court, supra, 128 Cal. App. 4th 246, had been granted by the Supreme Court, thereby vacating the Fourth District panel's ruling on the issue; and, second, Code of Civil Procedure section 1985.6, one of the statutes governing the procedure for subpoenas duces tecum of employment records of known non-parties in civil actions, permitted such records to be produced unless the employee whose records were sought filed an affirmative objection with the court.  The trial court apparently believed that the existence of section 1985.6 warranted the adoption of a similar approach in the putative class action context.  (Exhibit "J", pp. 230B-230C.)

The trial court did not acknowledge or analyze the appellate opinions in Experian Information Solutions, Inc. v. Superior Court, 138 Cal. App. 4th 122 (2006), Best Buy Stores, L.P. v. Superior Court, 137 Cal. App. 4th 772 (2006) (review denied, 2006 Cal. LEXIS 8504) (July 12, 2006) and Tien v. Superior Court, 139 Cal. App. 4th 528 (2006) which require prior consent before disclosure of putative class members' private information.
III.
QUESTION PRESENTED
1. Does the California Constitution's Privacy Amendment (art. I, sec. 1) require prior written consent from members of a putative class before private identifying information can be disclosed to a named plaintiff and his counsel?

IV.
ARGUMENT
A. The Constitution's Privacy Amendment Does Not Permit the Release of Private Identifying Information of Putative Class
Members without Written Consent.
1. Putative Class Members Have a Constitutionally Protected 

Privacy Interest in their Private Contact Information.


The Privacy Amendment to the California Constitution, art. I, sec. 1, enacted in 1972, provides:  "All people are by nature free and independent and have inalienable rights.  Among these are enjoying and defending life and liberty, acquiring, possessing, and protecting property, and pursuing and obtaining safety, happiness, and privacy."  (Emphasis supplied.)  Under the formulation of the drafters of the Privacy Amendment and the California Supreme Court, the definition of the right to privacy is "the right to be left alone."  Ballot Pamphlet, Proposed Stats. & Amends. To Cal. Const. with arguments to votes, Gen Elec. Nov. 7, 1972, argument in favor of Prop. 11, p. 27; White v. Davis, 13 Cal. 3d 757, 773-774 (1975); Hill v. National Collegiate Athletic Assn., 7 Cal. 4th 1, 81 (1994).


The Ballot Pamphlet developed by the Privacy Amendment's drafters indicates that the amendment's reach was intended to be broad and that one of its paramount objectives was to allow citizens to protect themselves from unwanted communications at home.  ("[T]he right to be left alone . . . is a fundamental and compelling interest.  It protects our homes, our families, our thoughts our emotions, our expressions, our personalities, our freedom of communion, and our freedom to associate with the people we choose.)  Ballot Pamphlet, supra, text of Proposed Stats. & Amends. to Cal. Const., p. 27.


In a landmark decision six years ago, this Court recognized that the right of individuals to protect their privacy from unwanted intrusions at home and to protect their personal safety extends to a right on the part of third parties under certain circumstances to protect from disclosure in discovery their names, their home addresses and their telephone numbers.  Planned Parenthood Golden Gate v. Superior Court, 83 Cal. App. 4th 347, 356-360 (2000).  In Planned Parenthood, a panel of this Court's First District noted that California courts have repeatedly held that "individuals have a substantial interest in the privacy of their home." (Id. at 359.)  Quoting from the United States Supreme Court's opinion in Hill v. Colorado, 503 U.S. 703, 716 (2000), the Planned Parenthood panel observed: "[T]he recognizable privacy interest in avoiding unwanted communication varies widely in different settings.  It is far less important when 'strolling through Central Park' than when 'in the confines of one's own home' or when persons are 'powerless to avoid' it." (Id. at 359.)


In the six years since Planned Parenthood was decided, a growing body of case law has developed acknowledging that putative class members have a constitutionally-protected interest under the Privacy Amendment in information about themselves contained in the business records of companies where they have worked or done business.  This body of case law takes the view that putative class members' private information may not be released in litigation unless the individual class member to whom the data pertains has knowingly waived his privacy interest in the data.  


The leading case is Experian Information Solutions, Inc. v. Superior Court, supra, 138 Cal. App. 4th 122, 133-135 where this Court held that counsel for an individual plaintiff could contact the members of a putative class at home to obtain information, after class certification had been denied, but only after those putative class members contacted indicated to a neutral court-appointed third party their consent to the contact.  In Experian, this Court balanced the named plaintiff's right to conduct discovery in her individual case against the privacy interests of the putative class members whom plaintiff's counsel sought to contact and concluded that the only effective way to protect the putative class's privacy interests from infringement was to limit plaintiff's counsel to contacting only those class members who had consented to the contact beforehand in writing.


Utilizing essentially the same approach as Experian, this Court in Best Buy Stores, L. P. v. Superior Court, supra, 137 Cal. App. 4th 772, refused to allow a named plaintiff's counsel to engage in direct communication with members of a putative class, instead mandating that such communication be undertaken by a neutral third party.  Best Buy permitted plaintiff's counsel to learn from the neutral third party only the identities of those putative class members "who affirmatively request[ed] that this be done in a writing signed by the [class member].  (Id. at 778.)  ("The court should instruct the sender of the letter to disclose to [counsel for the named plaintiff] the identity only of those persons who affirmatively request this be done in a writing signed by the person.")


Most recently, the Best Buy court's approach was adopted by this appellate district in Tien v. Superior Court, 139 Cal. App. 4th 528, 532-542(2006).  Tien involved a putative class of approximately fifty thousand employees with potential wage and hour claims against their employer.  Several thousand class members, with the trial court's approval, were sent a letter by a neutral third party advising them of the existence of a pending action in which they could be unnamed class members and advising them that they could, if they wished, contact plaintiffs' counsel to obtain additional information and/or make arrangements for representation.  Defendant's counsel later sought to discover the identities of the persons who acted on the notice and contacted plaintiffs' counsel.  This Court refused to allow disclosure of the putative class members' identities on the grounds that the Privacy Amendment protected from unwarranted disclosure "various private or sensitive information regarding one's personal life", including the identities of persons who have consulted counsel about a matter relating to claims against their employer.

2 . 
Although the Privacy Interests of Petitioners' Employees Are

Not Absolute, Their Consent to Disclosure of Private 

Information is Required.


The case law indicates that the rights guaranteed by the Privacy Amendment are not absolute.  Johnson v. Superior Court, 80 Cal. App. 4th 1050, 1070 (2000).  ( "The constitutional right to privacy is not absolute and therefore must be balanced against other important interests.  Whenever the compelled disclosure treads upon the constitutional right of privacy, there must be a compelling state interest.")  Accord, Planned Parenthood, supra, 83 Cal. App. 4th at 357-358.  


The nature of the balancing test to be applied by the court is discussed in detail in Tien v. Superior Court, supra, 139 Cal. App. 4th at 539:  Quoting at length and verbatim from Hooser v. Superior Court, 84 Cal. App. 4th 997, 1004 (2000), the Tien court required that the rights of civil litigants to discover relevant facts be balanced against the rights of third parties "to maintain reasonable privacy regarding their sensitive personal affairs."  Tien specifically instructed trial courts to consider the nature of the objections raised by the party resisting discovery and the "availability of alternative, less intrusive means for obtaining the requested information." (Id.  at 5__.)

The law is clear.  Even after the trial court has balanced a plaintiff's right to discovery of relevant facts against putative class members' constitutional right to privacy and determined that the balance favors disclosure, the court's inquiry is not at an end.  Next, the court must authorize a method of disclosure that protects the privacy rights of the non-parties involved to the greatest extent possible.   This Court's recent decisions in Experian Information Solutions and Best Buy Stores indicate that methods of disclosure are available that increase protection for the private contact information of putative class members.  Chief among the methods for maximizing the protection of putative class members' privacy adopted in Experian and Best Buy, is a requirement that each member of the putative class with whom pre-certification contact is sought give affirmative written consent to that contact.  Here, the trial court ignored the teachings of Experian and Best Buy and failed to require affirmative consent from members of the putative class as a prerequisite before Real Party Conley's counsel could obtain personal information and contact those putative class members at their home addresses or telephone numbers.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     
Requiring affirmative written consent to contact by each class member, as Petitioners advocate, will not unfairly curtail the ability of Real Party and his counsel to communicate with members of the putative class.  Any class member who wishes to be contacted by Real Party or his counsel has only to check a box on a simple printed form, place the form in the envelope, and mail it.  This affirmative step comprises an extremely light obligation for each individual class member.   

In contrast, if affirmative steps urged by Petitioners for protection of the putative class members' privacy are not adopted, the consequences to the class members from indiscriminate disclosure of their private information could be ruinous.  Many people choose to keep their home addresses known only to themselves and their telephone numbers unlisted in an effort to protect themselves and their children from unwanted contact with abusive former spouses or lovers, mentally ill acquaintances, and other persons whom they have good reason to fear.  See Planned Parenthood, supra, 83 Cal. App. 4th at 357-358, discussing at length "unique and very real threats" to the privacy of non-party witnesses/employees of an abortion provider posed by potential compelled disclosure of their names and home addresses.


The desires and objectives of the putative class members could be undermined irretrievably if, as Real Party has proposed, their highly sensitive personal information is produced unless they "opt out" by objecting to the production.  Silence is not a reliable index of consent by putative class members to the disclosure of private facts.  Instead, silence might mean, among myriad possibilities: that they never received the informational notice form; that they discarded it without having read it; or that they read it but misunderstood its import by assuming that their personal information would not be disclosed unless they consented.  In any of these instances, if a putative class member's private information is disclosed to Real Party and his counsel, the class member has lost control of it without intending to do so, and no one can predict precisely what adverse consequences might result from that loss of control.

In short, the potential harm to at least some members of the putative class from unwanted disclosure of their personal contact information without their permission is great.  In contrast, the harm to Real Party and his counsel from requiring prior consent to disclosure is, at worst, small and quite possibly non-existent.  As a consequence, prior consent to disclosure should be required.

3.
Code of Civil Procedure Section 1985.6 Does Not Require
Disclosure Without Affirmative Consent by Each Class

Member. 
One of the trial court's stated reasons for granting Real Party's Motion to Compel Further Responses was that Code of Civil Procedure section 1985.6 allowed disclosure of employment records in response to a subpoena duces tecum unless the employee whose records are sought notifies the court that he objects to disclosure.  Section 1985.6 does not require non-objecting employees to consent affirmatively to disclosure of their subpoenaed records before those records are produced.

At oral argument on the Motion to Compel Further Responses, the trial court found persuasive the terms of section 1985.6, which permits production of employment records of non-party employees in civil litigation unless they affirmatively object.  The trial court's reasoning in applying section 1985.6's approach to production of putative class members' confidential information was faulty and, for several reasons, should be rejected by this Court.  

First, and most obviously, section 1985.6 has no application here because it governs only subpoenas duces tecum to non-party witnesses whose identities and addresses are already known to the party who issued the subpoena.  Here, the identities of the putative class members and their home addresses are unknown to Real Party Conley and Petitioners seek to protect them from discovery.  

Second, Petitioners here challenge the release of private information contained in employment records of non-parties without their express written consent on constitutional grounds under the Privacy Amendment.  A constitutionally-guaranteed right afforded by the Privacy Amendment cannot be eradicated or overridden by statute.  The Constitution is a limitation and restriction on the power of the Legislature, and a legislative act prohibited by the Constitution is void and cannot stand.  Jordan v. Dept. of Motor Vehicles, 75 Cal. App. 4th 449, 465-466 (1999); Hotel Employees Int'l. Union v. Davis, 21 Cal. 4th 585, 602 (1999).  Nor can a legislative act "substantially impair" an express provision of the Constitution.  People v. Superior Court (Mudge), 54 Cal. App. 4th 407, 412 (1997).

The release of highly private information in response to a subpoena issued pursuant to section 1985.6, where the employee whose records are sought has not objected, might well, under certain circumstances, be unconstitutional, too—a possibility not acknowledged by either Real Party or the trial court in the proceedings below.  Since the right to privacy is not absolute, and section 1985.6 is not unconstitutional on its face, its constitutionality, as applied, will turn on the facts of the particular case in which the subpoena was issued, the privacy concerns of the employee whose records were subpoenaed, and the results of the balancing test required by Planned Parenthood, Tien, Hooser and other authorities.  

Petitioners' research has not disclosed any case law that opines on whether, and under what circumstances, release of employee records in response to a subpoena issued pursuant to section 1985.6 in a case where the employee has not objected is unconstitutional because it conflicts with the Privacy Amendment.  That remains an open question of law due to the absence of any reported opinion on the subject by an appellate court.
  By the same token, the enactment of section 1985.6 in its current form by the Legislature does not, ipso facto, prove its constitutionality, as applied, in every instance.  Nor does the fact that the Legislature enacted section 1985.6, as the trial court erroneously reasoned, validate the constitutionality of a discovery order that employs a similar procedure for the production of employment records.

CONCLUSION
For the reasons stated, Petitioners Phillips-Van Heusen and Izod respectfully request that this Court grant extraordinary writ relief as prayed by granting an immediate temporary stay of the trial court's discovery order pending a decision on this Petition for writ of mandate.  Petitioners further pray that this Court grant the petition for writ of mandate and rule that the California Constitution's Privacy Amendment requires affirmative written consent by members of the putative class of current and former store managers before their salary histories, identities, home addresses and home telephone numbers can be discovered by Real Party Conley. 
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Dean Hansell

� Federal courts entertaining putative class actions governed at least in part by California procedural law have also begun to limit the ability of counsel for named plaintiffs to discover the identities of individual members of a putative class prior to class certification because of privacy considerations.  See Palmer v. Stassinos, 2005 U.S. Dist. LEXIS 41270 (N.D. Cal. 2005) in which the district court sustained a defendant collections attorney's objections to revealing the names of debtors/putative class members whom he allegedly harassed by the use of unlawful collections practices.  The district court ruling refusing to permit discovery of  the names of the putative class member-debtors was premised on its conclusion that the names were "not relevant at this stage of the proceedings"    ( i.e. the pre-certification stage) and "may be protected by consumers' rights to privacy under the California Constitution."


� Petitioners are not suggesting that the possibility of adverse consequences to the putative class members in this case as a result of disclosure of their personal contact information is as strong as it was for the employees of the abortion provider in Planned Parenthood.  However, Petitioners are suggesting that such a possibility exists in this case and should be regarded by this court with the utmost seriousness.


� A statute is not facially unconstitutional simply because it may not be constitutionally applied to some persons or circumstances; unless it is in total conflict with the Constitution, any overbreadth is cured by a case-by-case analysis of the particular fact situation.  Kyle O. v. Donald R., 85 Cal. App. 4th 848, 860-861 (2000).
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