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TO: The Honorable Associate Justices Rylaarsdam, Moore and Fybel:

By order of February 3, 2005, this court has allowed Appellant to submit a brief which responds to two questions: 1) Should recently passed Proposition 64 . . .be applied retroactively in this case? and 2) If Proposition 64 should be applied retroactively, what is its impact, if any, on appellant’s unfair competition claims?

SUMMARY OF ARGUMENT
Proposition 64 became effective on November 3, 2004.
  Cal. Const. art 2 § 10.  The courts of appeal are split in 2½ ways.  Californians for Disability Rights v. Mervyn’s, LLC 2005 Cal.App. Lexis 160 (not retroactive based on a review of intent);  Branick v. Downey Savings and Loan 2005 Cal.App. LEXIS 201, p. 5 (retroactive based on statutory repeal doctrine, and a substituted plaintiff was permitted); compare Benson v. Kwikset Corporation 2/10/2005 (Fourth District, Division 3) (prior opinion reported at 120 Cal.App.4th 301) (retroactive based on statutory repeal, but no substitution of plaintiff permitted).  However, Proposition 64 is immaterial to this appeal in that appellant pleaded and proved sufficient injury-in-fact and the substantial elements for representational relief below.  Thus, the court should deem appellant to be in substantial compliance with Code of Civil Procedure Section 382.  No remand is needed for additional pleadings or proof, and the lower court should be directed to remedial hearings on the UCL and ERISA claims.

/ / /

Appellant is not an advocacy group who has never bought a DaimlerChrysler “lemon” vehicle, nor is he represented by the Trevor law group.  Instead, Appellant is an individual who was personally impacted by the “leakage” of liability of respondents’ widespread business practices.  The respondents converted 3% of appellant’s premiums from a co-payment health insurance policy, into a “down payment” for emergency medical care while his son was on the gurney.  They then processed the bills using a bankrupt system that left the ER doctors no recourse but to dunn the appellant.  Appellant received multiple bills, was called at home, threatened with credit impact, and litigation.  The substantial nature of this injury-in-fact is shown more powerfully by appellant’s actions than any rhetoric.  He was spurred by the respondents’ breaches and threats to rise out of his easy chair and suffer the emotional and resource consequences of rigorous litigation pro se, in the hope that widespread petty larceny “shakedowns” of similarly situated consumers could be stopped.  If relief is denied on these facts, the “electorate would consider such a circumstance to be an absurd situation.”  Benson supra, Slip Op. at p. 17.

Finally, appellant respectfully argues that, even if he had not met Proposition 64, there are strong policy reasons to hold it to be only prospective.  Statutory construction should not be formalistically divorced from the intent of the voters who never considered the issue of retroactivity in any way.  

1.
Appellant Continues to Have Standing Under Existing

Allegations.
Without contradiction in the evidence, appellant proved injury-in-fact as envisioned for continued standing under Proposition 64.  Cohen’s injury-in-fact is also typical of the common claims of the numerous class members.   Ochs v. PacificCare of California (2004) 115 Cal. App.4th 782, 791 (“Och [the emergency room physician] may have a remedy [for unpaid bills] against individual patients, and those patients a remedy against PacificCare.”)  Appellant alleges individual and “on behalf of the general public” standing in ¶ 8 of the Second Amended Complaint (“SAC”).  JA p. 00636 et seq.  He prays for, and alleges actual damages flowing from the failure to pay covered claims or arrange for coverage under the advertised and stated terms.  SAC ¶¶ 28, 35-36, 46-47, 50-51.  The taking of valuable contractual rights (ER care valued at 3% of premiums JA p. 1928) from policy holders like appellant, satisfies Proposition 64's standing nexus.  See  Estate of Mendenhall (1960) 182 Cal.App.2d 441, 444 (Insurance policy is property).  Thus, appellant retains the money or property standing under Proposition 64 even though he did not pay the bills.

2.  
Appellant Proved All Elements of a Representative Action.

Uncontradicted evidence in his motion for summary adjudication established that: 1) appellant’s claims are typical of the claims of the general public, 2) common issues of law and fact predominate in the claims, 3) the claims are numerous, and 4) appellant adequately represents the claims of the general public, by the following: 

A. 
Common, typical, and numerous membership was established.
• 
Appellant, along with his then 16 year old son Jeremy, were members of an Health Maintenance Organization (“HMO”) offered to the public by respondent HEALTH NET OF CALIFORNIA, INC. (“Health Net”).  JA p. 1148 (Health Net admits status as HMO); 1163 (Los Alamitos admits membership); 1201 (Jeremy eligible); 1569; 1716 (Jeremy eligible at all times); 1881 (Health Net admits good standing enrollment for appellant and Jeremy); 2876 (Appellant is a member and Jeremy a beneficiary).

•
Unlike a Kaiser-type program, Health Net does not actually provide medical care, but “arranges medical service for its more than 1.3 million members through contracts with independent community medical groups (“IPAs”) and hospitals.”  JA pp. 123, 3143; cf. p. 19 (State of California Department of Managed Health Care [”DMHC”] reflects 2.1 million members) and 3143 (Health Net is one of the largest HMOs in California; uses third-party risk sharing intermediaries [IPAs] to provide care).

•
In order to provide emergency hospital services for members, Health Net has a standard contract with Los Alamitos.  JA pp. 1148 (Health Net admits contract with Los Alamitos); 1740 (Contract recites that Health Net is “required by law to arrange for” member health services on a prepaid basis).

•
Health Net and Los Alamitos publicly circulated a standard listing for Los Alamitos within the “PacAdvantage Super Directory”, as an authorized in-network provider for members of Health Net’s HMO.  JA pp. 1593, 1812 and 2852 (Los Alamitos authorized listing as “a participatory hospital”).  Hospital services for Health Net’s HMO members involve more than 400 in-network hospitals in California.  JA pp. 1695, 1945.

•
Defendant and Respondent LOS ALAMITOS MEDICAL CENTER, INC. (“Los Alamitos”) is one of numerous Tenet Hospitals providing emergency room services to members of Health Net’s HMO, including appellant’s son.  JA pp. 1162-3 (Los Alamitos admits that it is a Tenet Healthcare, Inc. hospital); 1576 (36 of 41 Tenet hospitals accept Health Net members); 1883 (Health Net admits that Los Alamitos is listed as “a contracted hospital where members . . . could receive medical services”). 

B.  
Common, typical, and numerous false advertising/false policy 

terms were proven. 

•
The language of Health Net’s standard pre-enrollment public marketing Matrix (JA pp. 1589-90), as well as its Evidence of Coverage [“EOC”] (JA pp. 1595-6) mailed to members including appellant, after they are accepted for insurance (JA p. 126), state that members will only be responsible for the $50.00 co-payment as to non-admitted emergency medical care, including both facilities and professional services.  JA pp. 311 (Documents form “basis of coverage”); 1589-90 (Excerpt of the matrix of services); 1579 (Plain language expert); 1732 and 1882 (Matrix authorized by Health Net).  

•
The standard advertising materials at JA p. 1589-90 describe the member’s financial responsibility regarding HMO services:

/ / /

Your out of pocket expenses are limited to a co-payment you pay at the time you visit the doctor, are admitted to the hospital, purchase prescription drugs or use other services. . . A summary of the out of pocket expenses you will pay if you select an HMO is listed on page 10.
•
Health Net’s standard form EOC states:

Your Financial Responsibility
Your Physician Group will authorize and coordinate all your care, providing you with medical services or supplies.  You are financially responsible only for any required Copayment described in “Schedule of Benefits and Copayments” Section 200.
Section -200
The following schedule shows the Copayments that you must pay for this Plan's covered services and supplies. . .

Emergency . . . Care in an Emerg. Room or Urgent Care Center Copayment

Use of emergency room (facility and professional services) ............ $50  JA pp. 1595-6

•
Section 3.08 of the standard hospital provider agreement between Los Alamitos and Health Net is consistent with the Matrix and EOC when at JA p. 1744 it provides:

In no event, including but not limited to nonpayment by HEALTH NET, Health Net’s insolvency or a breach of this agreement, shall any member be liable for sums owed by HEALTH NET, and neither HOSPITAL nor any health care provider rendering services to Members pursuant to this agreement shall bill, charge, collect a deposit or other sum or seek compensation, remuneration or reimbursement from, or maintain any action or have any other recourse against a Member or other person acting on a members behalf.  Hospital may only bill HEALTH NET Members for directly for applicable deductibles or co-insurance amounts and for any non-covered services . . . .

See also JA pp. 1770 (As to emergency room care, Los Alamitos is precluded from billing “members for any such service”); 1744 (Any surcharge of members prohibited; terms to be construed in favor of member’s rights).

C.  
Common, typical, and numerous covered care was present. 
•
Hospital emergency room care is one of the most costly per visit, and accounts for 3% of member premium dollars.  JA p. 1928.

•
Jeremy received emergency medical services from Los Alamitos.  JA pp. 1572.  

•
Appellant paid the co-payments required by the policy.  JA pp. 1571-2; 1717; 1805 and 1816 (Los Alamitos admits co-payment); 1885 and 1892-3 (Health Net admits co-payment)

•
Jeremy’s care was covered by the EOC.  JA pp. 1740 (“Emergency” defined); 1804 and 1813 (Los Alamitos admits medically necessary emergencies); 1884 (Health Net admits that Jeremy was transported by ambulance); 2856 (Los Alamitos: “There are no non-covered services in this case”). Thus, the medical treatment in appellant’s case presents a classic example of clean, covered claims.

/ / /

D.  
Common, typical, and numerous under funding exists.
•
Health Net failed its duty to assure the administrative and financial integrity of its IPAs.  JA p. 2740. (Health Net admits duty of IPA oversight).  The emergency group at Los Alamitos, CA EM-1 MEDICAL SERVICES is listed in Schedule F-Unsecured Creditors, to the Long Beach IPA bankruptcy filing.  JA p. 1711 ($5121.69 owed).  When appellant inspected that public file, he discovered that the ER group and other providers had publicly filed numerous claim forms containing identification, diagnosis and treatment information on many patients, including his son’s visits to the Los Alamitos ER.  JA pp. 3031, 3039-54.

•
Long Beach IPA was not alone in bankruptcy.  This under funding inures to the pecuniary benefit of Health Net since: 1) the IPAs assume the risk that costs of member care will exceed the payment made by the plan; and 2) the underlying care providers have no recourse against the HMO for unpaid bills that have been delegated to the IPAs.  JA p. 3143-44.  From 1999 though 2003, a total of 140 of Health Net’s IPAs have closed due to consolidations, financial problems, or bankruptcies in California.  JA p. 3144, 3152-79.

•
HMO payments to IPAs are financially unsound especially in the unpredictable and often uncontrollable areas like oncology and radiology.  JA p. 3144.  “Health Net knew or should have known about this notorious problem that was the subject of industry-wide debate, study, and public hearings well before the treatment of plaintiff’s son in 2001.”  JA p. 3144-45; see also 3206 (Long Beach IPA submitted financial reports to Health Net).  Health Net used its power to institutionally and knowingly stiff numerous providers.  JA pp. 3143-44.

E.  
Common, typical, and numerous breach of duty was cast on

appellant and other members.
•
Los Alamitos imposed plenary liability on appellant for facilities and physicians charges.  JA pp. 1607 (Los Alamitos [Tenet Hospitals Form] standard Conditions of service/Admission [“COA”]-Paragraph 8; compare 1616 (COA for non-emergency care from Long Beach Memorial at Paragraph 12: “The patient’s plan will be financially responsible, subject to co-payments. . .” for covered services); also compare, 1622 (Bill for services at Los Alamitos states: “We look to you for payment”); with 3078-80 (Long Beach Memorial’s statements showing illegally late payment by Health Net, but advising appellant that “This is Not a Bill”).

•
Appellant was billed numerous times for professional emergency services rendered at Los Alamitos, called at night at home, informed he was personally responsible, taken to collections, and threatened with ruination of his credit and suit over the bills.  JA pp. 1573-5.

•
IPA groups assume the risk of loss where the costs of member care exceed the “capitated”, per member monthly payments made by an HMO plan.  JA p. 3143.  The IPA plays a central role in authorizing and paying for member care.  JA pp. 1595 (“Always present your Health Net identification card.”); 1710 (Appellant’s standard ID card states: “TO DOCTOR”, contact Long Beach IPA).  In the case of an emergency, care providers are required to consult with, and receive authorization from, the member’s IPA as soon as possible.  JA p. 1747, 1770, 1785.  

•
Health Net requires that claims be submitted pursuant to “industry standards”.  JA p. 1786.  In 2001, the industry standard was changed by the HMOs “delegation” of their duty to pay claims of ER physicians to the IPAs.  JA p. 3308; cf. 2876 et seq. (No direct statement of Health Net denying delegation, merely conclusory “not IPA responsibility”).  After the delegation of emergency physician payments, and without a direct contract with the HMO plan, ER doctors “can’t be sure who is responsible other than the member.”  JA p. 3309 (Unlike other HMOs, ER billing agent received no directions from Health Net that direct payment is available from the plan).  

•
The president of Long Beach IPA testified that the IPA was responsible for member services, “including non-admitted emergency room professional services.”  JA p. 3206; 2928 and 2933 (Contract between Health Net and Long Beach IPA shows ER professional services as part of a shared risk pool of the IPA).  Due to an under funded shift in 2001 by Health Net to IPAs of unpredictable oncology costs, Long Beach IPA became insolvent and eventually declared bankruptcy in early January of 2002.  JA pp. 3207.

•
Los Alamitos standard COA forms are still in use.   JA pp. 364 (Payment due from appellant based on COA); 614 (Collection lawful due to COA); 2533-4 (Patient or representative required to sign standard form COA in use at Los Alamitos).  Member liability extends to both hospital bills and emergency room doctor bills.  JA pp. 1606 (Los Alamitos COA: I am responsible to the hospital and physician(s)); 1612 (Aftercare instructions: “In addition to the hospital bill, you will receive bills for professional services of the . . . . emergency department physician . . .”). 

•
There is no emergency physician contracted with Health Net to provide needed care as represented in the EOC.  RT p. 94 (Health Net: ER physician groups are “historically unwilling” to enter into non-recourse contracts with often insolvent IPAs because “they don’t need. . . patient referrals”).

•
When contracting with its ER group, Los Alamitos did not pass on any prohibition against billing of members.  JA pp. 1804, 1815 (Admission by Los Alamitos).  Instead, Los Alamitos assigned its duty to supervise its ER to defendant CA EM-1 MED SERVICES (“ER group”) by contract which expressly contradicts the terms of the advertising and EOC at JA p. 1827 as follows:

Group shall separately bill patients for professional services rendered pursuant to this agreement and have the exclusive right to collections therefrom.  Hospital does not guarantee the collectability of . . . billings.

•
Health Net’s problems paying its bills is not limited to this appellant and his family.  As found by the DMHC after a routine audit of Health Net’s services, at JA p. 1876:

The Department is concerned that delayed payment [of claims for emergency care] jeopardizes the health care delivery system.  The Plan [Health Net] acknowledged its failure to timely pay certain claims, failure to pay interest on claims not paid within the statutory time frames, and failure to ensure that the processing system does not include procedures that can result in a systemic delay in the payment of any claim subjected to this process.

•
Among the problems identified by the DMHC in its letter at JA pp. 1859-61 that were not cured when appellant’s claims were processed:

1)  Claims were denied as the responsibility of the contracted provider when payment was actually the responsibility of the plan. . . . 

2) Claims and requested claims documentation were not tracked in the claims system for compliance with statutory time frames. . . .

3) Payments made beyond statutory time frames did not include the payment of interest. . .

•
The “balance billing” of HMO members “is a large and serious problem in the HMO industry. . . Members are often billed by providers for supposedly covered claims.”  JA p. 3145; see also 1711 (Amount owed by one IPA to one ER group is $5121.69).

•
Such billings are inherently coercive because the care can involve the need to assure continuing treatment, credit reporting can affect loan costs to members, patients can be unwilling to disappoint their trusted doctors, and consumers would rather pay than litigate.  JA pp. 1928, 3145.  

•
Even according to the ER Group at Los Alamitos, Health Net members “on occasion” pay the bills routinely sent to them.  JA p. 3309.  Somewhat more candor was forthcoming during appellant’s telephone call in July of 2002 with that office complaining that HMO liability was being foisted on him.  The representative of the ER group responded, “It happens a lot.”  JA p. 3035.

F.  
Representation is Adequate.
•
Appellant is the long time executive director of the Legal Aid Society of Orange County who has dedicated his career to advancing indigent consumer’s access to the courts. JA p. 3036, ¶ 34. Counsel for appellant has adequate consumer litigation and appellate experience including: Concerned Citizens v. 32nd District (1986) 42 Cal.3d 929 (Tolling of statute of limitations for homeowners surrounding the OC Fairgrounds);  Briseno v. City of Santa Ana (1992) 6 Cal.App.4th 1378 (Invalidating restrictive local occupancy limits);  Gonzales v. City of Santa Ana Redevelopment Agency (1993) 12 Cal.App.4th 1335 (First case invalidating a plan based on inadequate relocation housing); Fernwood Mobilehome Park v. Almeyda (2002) G029345 (Upholding anti-discrimination 17200 remedy); Garcia v. City of Tustin (2003) G031492 (Taxpayer representative suit); Dawson v. Toledano (2003) 109 Cal.App.4th 387; Western State University Consumer Law Journal, (1993, Vol. 2, No. 1), “Diagnosing and Treating the Slumlord Syndrome”, p. 45 n 51 (Counsel for appellant had 200 jury trials and had inspected 5000 slum units as of twelve years ago).  The consumer is adequately represented in this action.

3.  
Appellant Alleged All Elements for Representational Relief.
There is a close identity of issues between widespread business practices and compliance with the substance of Code of Civil Procedure Section 382.  Allegations in the SAC meet the elements for representational relief. They include claims of widespread impact and commonality between appellant and other similarly situated members of respondent’s medical insurance system who have paid covered emergency room bills, or premiums to respondent Health Net which it did not earn.  Allegations in the SAC meet the elements of class relief. JA p. 632, ¶ 1(Health Net has “more than 3 million members”). JA 634, ¶ 2 (Los Alamitos Medical Center, Inc, is one of a large group of Tenet Healthcare, Inc. hospitals purportedly providing services to Health Net members.) JA 635, ¶ 4 ( Los Alamitos Medical Center, Inc, has not configured its emergency room care services as required by law and its contract with Health Net.) JA 636, ¶ 8 ( Plaintiff and his minor son for whom plaintiff was financially responsible were members of Health Net’s HMO. Plaintiff is also a member of the general public.) JA pp. 636-37, ¶ 10 (To induce Plaintiff and members of general public to subscribe to Health Net’s HMO , it caused to be circulated through PacAdvantage the Health Benefits Employee Handbook which included emergency room care including professional services for a co-pay of $50.) JA p. 637, ¶ 11 (Health Net and Los Alamitos made representations that such emergency services could be obtained at Los Alamitos Medical Center.) JA pp 638 - 640 ¶ ¶ 12, 14, 20 (Plaintiff’s minor son suffered medical emergency and taken to Los Alamitos, in addition to co-payment plaintiff required to assume personal liability for medical services rendered. Such conduct is routine business practice employed at Tenet Healthcare, Inc. hospitals...) JA p. 639, ¶ 17 (General public payments unjustly enrich defendants.) JA p. 641 ¶ 20 (Defendants acts are violation of Health and Safety Code Sections 1360 and 1379.) JA p. 642, ¶ 22 (The acts and omissions of Health Net caused numerous unpaid covered claims.) JA p. 643, ¶ 24-25 (Department of Managed Health Care cited Health Net for failure to pay for emergency room services within time frame required by Health and Safety Code Sections 1371 and 1371.35.) JA 644-645, ¶ ¶ 28, Los Alamitos ER Group sought payment for emergency medical services provided to the Plaintiff’s minor son.) JA p. 644 ¶ 30. ER group threatened to damage Plaintiff’s credit. JA p. 639, ¶ 16 (Health Net member who uses system-wide emergency services likely to encounter unlawful and repeated demands for payment.) Issues concern a multitude of parties and multiplicity of proceedings JA 647, ¶ 16. Even formal class actions would be allowed where claims must be too numerous to join, common issues predominate over individual issues, representative claims are typical of members of the class, and representatives prove that they can adequately represent class interests.  Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 326.  The appellant has pleaded and proved sufficient compliance with Code of Civil Procedure Section 382.

4.  
Application of Civil Procedure Section 382 Invites Mischief that

Should be Avoided.
Appellant’s evidence established two types of damaged consumers. To wit, those persons who have been, are, or may become:

1) Members in California of any Health Net HMO who have paid emergency room bills for covered services in excess of the copayment amount set by their EOC at any time commencing four years prior to the filing of this action.

How it applies-Restitution of all excess emergency room payments; equitable relief as to non-conforming COAs, etc..

2) Members in California of any Health Net HMO who have been assigned to any in-network emergency hospital that imposed or imposes liability for covered emergency services on the member or responsible party for amounts in excess of the copayment set by their EOC at any time commencing four years prior to the filing of this action.

How it applies-Return of 3% of monthly premiums paid; declaratory/injunctive relief as to non-conforming COAs, etc.

A.  
There is Public Interest in Directions to the Lower Court on 
Representational Issues.
The respondents may demand the imposition of formal “class” requirements on this action which will provide them with plentiful procedural arguments to avoid the merits and inject uncertainty in results.  Examples include:

/ / /

•
How can this appellant, after cross-motions for summary judgment, comply with the timing requirement that a motion to certify the class be made at the earliest opportunity and prior to any decision on the merits?  Massey v. Bank of America (1976) 56 Cal.App.3d 29, 32 (Dismissal sanction).

•
Is relief under Code of Civil Procedure Section 473 for failure to certify a class before a ruling on the merits available to appellant?  See Branick v. Downey Savings and Loan 2005 Cal.App. LEXIS 201, p. 8 (relief granted to substitute a plaintiff with standing); compare Benson v. Kwikset, supra, Slip Op. at p. 17 (“Elementary principles of due process require plaintiff be given an opportunity to satisfy the newly implemented standing and class action requirements.”)

•
Must the lower court permit discovery on class issues before determining any motion to certify?  Hernandez v. Atlantic Finance Co. (1980) 105 Cal.App.3d 65, 75; Perdue v. Crocker National Bank (1985) 38 Cal.3d 913, 929; Consumers Union v. Fisher Devl. (1989) 208 Cal.App.3d 1433, 1441-2; Cisneros v. UD Registry (1995) 39 Cal.App.4th 548, 580-81.  See, JA pp. 1772, 1825 (Collection reports required to be available to Health Net pursuant to contracts with Los Alamitos and the ER Group).

•
How shall tolling of the statute of limitations for unnamed class members be treated, which are generally not tolled in a 17200 action?  Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1118-24; see American Pipe & Constr. Co. v. Utah (1974) 414 U.S. 538, 552.  Clear directions as to the impact on third-party rights is of public importance.

•
Will a judgment in this action be entitled to res judicata effect on class members where notice was not given before a decision on the merits?  Phillips Petroleum Co. v. Shutts (1985) 472 U.S. 797, 808; Daar v. Yellow Cab Co. (1967) 67 Cal.2d 695, 704-5.  Again, clear directions as to the impact on third-party rights is of public importance.

•
If former members cannot be located, will this action permit disgorgement into a “fluid fund” to prevent unjust enrichment of the defendants, a remedy not available under 17200?  Kraus v. Trinity Management (2000) 23 Cal.4th 116, 121, 124-27.  Stated differently, does the addition of a fluid fund class recovery violate rights of defendants?

A remand for formal class certification invites a nightmare and direction is needed.  Without instructions, the “opportunity” provided by a remand is illusory, and third-parties will be uncertain of their rights pending addition appeals.

B.  
Appellant Substantially Complies with Representational Relief.
The above issues, and others developed by imaginative opponents, should be minimized by a fair reading of Proposition 64 and application of the doctrine of substantial compliance.  Proposition 64 could have limited 17200 representative actions to only class actions by expressly using the words “class action.”  It did not, and instead only requires that an action “compl[y] with Code of Civil Procedure Section 382,” a broader concept that embraces other forms of representational litigation based on long established equity.  Smith v. Swormstedt (1854) 57 U.S. 288, 302 (where those who sue “may fairly be  presumed to represent the rights and interests of the whole”).  Section 382 codifies this tradition of equity which was developed by the courts to “prevent a failure of justice.”  Weaver v. Pasadena Tournament of Roses Assoc (1948) 32 Cal.2d 833, 836-7.  The uncontested evidence of appellant’s motion for summary adjudication establishes the substance of Proposition 64, well before it had been envisioned by the voters.  The lower court was comfortable with developing the amounts of restitution and the identities of consumers during remedial hearings.  RT pp. 77-78.  The Supreme Court has specifically approved remedial hearings in unlawful practice actions which  “identify, locate, and repay . . . the full amount of funds improperly acquired. . .” Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 138.  Judicial supervision of the remedy in this action satisfies the heart of Proposition 64's intent to prevent abusive lawsuits that do not result in benefits to the public.

Substantial compliance should be found in this action where each element for a proper representational action has been met by uncontroverted evidence.  Camp v. Board of Supervisors (1981) 123 Cal.App.3d 334, 348 emphasized substance, rather than form, stating:

Substantial compliance, as the phrase is used in decisions, means actual compliance in respect to the substance essential to every reasonable objective of the statute. . . 

Substantial compliance doctrine has been applied to representative actions.  City of San Jose v. Superior Court (1974) 12 Cal. 3d 447, 457. The Supreme Court has adopted procedures to make the use of such suits more effective, urging courts to be innovative. Vasquez v. Superior Court (1974) 4 Cal. 3d 800, 820‑821; Javor v. State Board of Equalization (1974) 12 Cal. 3d 790, 797 (Class improperly denied where, "The exact amount of this sales tax overage can be easily ascertained from the books and records of the retailers."); accord, Santa Barbara Optical Co. v. State Board of Equalization (1975) 47 Cal. App. 3d 244.  Equity should similarly prevent a failure of justice in this action.  Appellant understands a motivation to prevent hyper-technical, fee driven, UCL actions with no clear public benefit. However, such motivations should not result in throwing appellant’s baby out with the bath water.  This action should be found to be in substantial compliance with Code of Civil Procedure Section 382.

5.  
Prop 64 Does Not Apply Retroactively Since Voters Never 
Considered the Issue.
Appellant is aware that Associate Justice Rylaarsdam authored the opinion in Benson v. Kwikset Corp, supra.  Appellant respectfully preserves issues in the following sections which will be limited to a discussion of the basis for the holding in Kwikset.  As to other potential bases for retroactive application, in the interests of brevity Appellant respectfully refers to the discussion of those arguments in  Californians for Disability Rights v. Mervyn’s, LLC 2005 Cal.App. Lexis 160.

The interpretation of legislation presents a question of law.  Borden v. Division of Medical Quality (1994) 30 Cal.App.4th 874, 879.  In interpreting an initiative, courts apply the same principles that govern statutory construction.  Robert L. v. Superior Court (2003) 30 Cal.4th 894, 900.  The presumption against retroactive legislation is deeply rooted, and there is a strong presumption against retroactivity unless it is “the unequivocal and inflexible import of the terms, and the manifest intention of the legislature.”   McClung v. Employment Development Department, et al. S.Ct. No. S 121568 (Nov. 4, 2004), Slip Opinion, Majority Opinion at pp. 8-9,  quoting, United States v. Heth (1806) 7 U.S. 399, 413, also citing, Myers v. Philip Morris Companies, Inc. (2002) 28 Cal.4th 828, 840-841.  In order to overcome this strong presumption, retroactive operation of a law requires clear voter intent.  Civil Code Section 3; , Myers v. Philip Morris Companies, Inc. (2002) 28 Cal.4th 828, 840 ( “. . . retroactive application is impermissible unless there is an express intent . . . to do so.”); Californians for Disability Rights v. Mervyn’s, LLC (“CDR”) (2005 Cal.App. Lexis 160, 166) (“[T]here is no indication that retroactivity was ever considered or intended by the voters.”); compare Benson v. Kwikset supra, Slip Opinion at p. 10 (“The ballot measure does not contain a provision either expressly or impliedly precluding its application to pending matters”). Intent to apply the statute retroactively is the “paramount consideration” in interpreting a ballot initiative.  In re Lance W. (1985) 37 Cal.3d 863, 889. It involves: 1) a review of the plain language of the statute and where the intent is not stated, 2) a further examination of the enactment history.  Horwich v. Superior Court (1999) 21 Cal.4th 272, 276.  As to extraneous materials, there must be a clear and unavoidable implication that the enacting body so intended.  Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1207-1209, citing, inter alia, United States v. Security Industrial Bank (1982) 459 U.S. 70, 79-80, Aetna Ca. & Surety Co. v. Ind. Acc. Com. (1947) 30 Cal.2d 388, White v. Western Title Ins. Co. (1985) 40 Cal.3d 870, 884, 5 Witkin, Summary of Cal. Law (8th ed. 1974) Constitutional Law, § 288, pp. 3578-3579. “The voters should get what they enacted, not more and not less.”  Hodges v. Superior Court (1999) 21 Cal.4th 109, 114.  Neither the plain language nor the ballot materials evidence a retroactive intent by California voters.

The prospect of retroactively yanking the carpet out from under a party to a lawsuit raises serious constitutional issues of due process.  Cal. Constitution Article 1, Section 7; U.S. Constitution, 14th Amendment;  Yoshioka v. Superior Court (1997) 58 Cal.App.4th 972, 981 (violation of due process by retroactive application of law depends on: “[1] the significance of the state interest served by the law, [2] the importance of the retroactive application of the law to the effectuation of that interest, [3] the extent of reliance upon the former law, [4] the legitimacy of that reliance, [5] the extent of actions taken on the basis of that reliance, and [6] the extent to which the retroactive application of the new law should disrupt those actions.”) These constitutional implications add strength to the presumption favoring prospectivity.

In holding prospective application, CDR identified similar concerns when the court stated that, “[T]he presumption against retroactive legislation is deeply rooted in our jurisprudence. . . .Settled expectations should not be lightly disrupted.” Californians for Disability Rights v. Mervyn’s, LLC (2005 Cal.App. Lexis 160, 164) (Quoting Landgraf v. USI Film Products (1994) 511 U.S. 244, 265).  Similarly, in reviewing an earlier "tort reform" initiative, the California Supreme Court set out clear principles for initiative drafters which are applicable here.  Holding that Proposition 51, which eliminated joint and several liability for tort defendants, applied prospectively, the Court relied on the "widely recognized legal principle, specifically embodied in section 3 of the Civil Code, that in the absence of a clear legislative intent to the contrary statutory enactments apply prospectively."  Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1193‑1194.   The Court refused to give the enactment retroactive effect and warned future initiative proponents that "the drafters of the initiative measure in question, although presumably aware of this familiar legal precept, did not include any language in the initiative indicating that the measure was to apply retroactively" and that "there is nothing to suggest that the electorate considered the issue of retroactivity at all."  Id. at 1194.  "The failure to include an express provision for retroactivity is, in and of itself, 'highly persuasive' of a lack of intent in light of [the presumption against retroactivity]."  Russell v. Superior Court (1986) 185 Cal.App.3d 810, 818.  Indeed, Propositions 66 and 69 on the same ballot included express language concerning retroactive application, potentially misleading voters into believing that there was a material difference.

There is no distinction between modifications of common law and modifications of a statute after Evangelatos which affirmed “the first rule of [statutory] construction is that legislation must be considered as addressed to the future, not to the past.” Evangelatos, 44 Cal.3d at 1207, (emphasis added, quoting from United States v. Security Industrial Bank (1982) 459 U.S. 70, 79-80).   Remarkably, in Security Industrial Bank, the United States Supreme Court applied the prospectivity rule to the amendment of a statute, the Bankruptcy Code, that had no common law basis.
Evangelatos is consistent with a current authority.  Most recently, in McClung v. Employment Development Depart. (Nov. 4, 2004, 5121568) [2004 WL 2472297], the Supreme Court refused to give retroactive effect to an amendment to the Fair Employment and Housing Act that imposed personal liability for harassment on non-supervisory workers, citing Evangelatos and other cases, saying:  "[I]t has long been established that a statute that interferes with antecedent rights will not operate retroactively unless such retroactivity be 'the unequivocal and inflexible import of the terms, and the manifest intention of the legislature.'"  Id. at 5, quoting United States v. Heth (1806) 7 U.S. 399, 413.  Earlier, the California Supreme Court applied the Evangelatos analysis to the repeal of statutory immunity against tobacco companies.  At common law, there was no such immunity.  Myers v. Philip Morris Cos., Inc. (2002) 28 Cal. 4th 828, 841 ("As the United States Supreme Court has consistently stressed, the presumption that legislation operates prospectively rather than retroactively is rooted in constitutional principles: 'In a free, dynamic society, creativity in both commercial and artistic endeavors is fostered by a rule of law that gives people confidence about the legal consequences of their actions.'").  The tobacco companies’ decade long freedom from suit was purely a matter of legislative grace, but was subjected to the same intent analysis.

Nothing in Proposition 64 indicates any legislative intent, much less a clear one, that the measure was intended to apply to cases already under way.  Evangelatos, supra, 44 Cal.3d 1188, 1194.  Further, Proposition 64's findings suggest that the measure is intended to prevent future actions from being filed, not to terminate pending cases.  Section 1(e) of the measure provides:  "It is the intent of the California voters . . . to prohibit private attorneys from filing lawsuits for unfair competition where they have no client who has been injured in fact under the standing requirements of the United States Constitution."  (Emphasis added.)  Thus, there is insufficient evidence of intent on the face of Proposition 64 to defeat the presumption of prospective operation.

In the absence of an express provision mandating retroactive application of a statute, courts may resort to legislative history, such as the ballot pamphlet.  Evangelatos, supra, 44 Cal.3d at 1210‑1211.  However, none of the supplemental materials advised voters that the measure would apply to pending cases.  In fact, consistent with the measure's findings, the Legislative Analyst explained that Proposition 64 "prohibits any person, other than the Attorney General and local pubic prosecutors, from bringing a lawsuit for unfair competition unless the person has suffered injury and lost money or property."  (Emphasis added.)  The proponents' ballot arguments also emphasized Proposition 64 would "[a]llow only the Attorney General, district attorneys, and other public officials to file lawsuits on behalf of the People of the State of California . . ."  (Emphasis added.)  Prop. 64 did not advise voters that it would apply to pending cases.

The respondents may point to the present tense verbs used in the arguments in favor of Proposition 64 as an indication of intent.  However, all initiatives attempt to remedy some presently perceived wrong, and such argument would swallow the rule against retroactivity. The fact that the retroactive application would be consistent with “[s]uch a remedial objective is not alone sufficient to demonstrate a legislative intent to apply a statute retrospectively.”  Californians for Disability Rights v. Mervyn’s, LLC 2005 Cal.App. Lexis 160, 165. The cited language is identical to that held insufficient in Myers v. Phillip Morris Co. (2002) 28 Cal.4th 828.  Respondents might also point to limitations on the “prosecution” of 17200 causes of action as containing an implication of intent.  Proposition 64, § 1(f) (Only public prosecutors are “authorized to file and prosecute actions on behalf of the general public.”) (emphasis added).  However, the terms are used in the conjunctive which does not contradict prospectivity.  Proposition 64 also includes a provision that repeals any inconsistent legislation enacted between July 1, 2003 and the effective date of the measure.  Proposition 64, § 7.  Although retroactive on its face, this provision is simply a restatement of existing law.  A new statute repeals existing law that is in direct conflict.  Hustedt v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 329, 343.  “[A] statute that is ambiguous with respect to retroactive application is construed . . . to be unambiguously prospective.”  Myers v. Phillip Morris Co. (2002) 28 Cal.4th 828, 841.

Proposition 64 contrasts sharply with a 1996 tort reform initiative that was drafted after the warning in Evangelatos.  Proposition 213 enacted Civil Code section 3333.4, which bars uninsured motorists from recovering non-economic damages if they are injured by another driver.  Unlike Proposition 64, Proposition 213 specifically provided that "[i]ts provisions shall apply to all actions in which the initial trial has not commenced prior to January 1, 1997."  Had Proposition 64's drafters wished to make their measure retroactive, they need only have inserted similar language into their measure.  The fact that they did not means that the measure lacks the "clear legislative intent" required to make it apply retroactively.  The lack of such evidence is particularly compelling with respect to this law, which has provided for private enforcement of vital public policies for more than 70 years.  As the California Supreme Court recently wrote in Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 126:

Through the UCL a plaintiff may obtain restitution and/or injunctive relief . . . in order to protect the public and restore to the parties in interest money or property taken by means of unfair competition.  These actions supplement the efforts of law enforcement and regulatory agencies.  This court has repeatedly recognized the importance of these private enforcement efforts.

As the Legislative Analyst's Analysis makes clear, "this measure could result in increased workload and costs to the Attorney General and local public prosecutors to the extent that they pursue certain unfair competition cases that other persons are precluded from bringing under this measure."  Ballot Pamp., Nov. 2, 2004 General Election, Analysis by the Legislative Analyst. Giving retroactive effect to Proposition 64 would have repercussions that the voters never intended.  Until passage of Proposition 64, state and local prosecutors depended heavily on private enforcement actions brought by advocacy groups.  See, e.g., Consumers Union v. Alta‑Dena Certified Dairy (1992) 4 Cal.App.4th 963.  Calling an abrupt halt to such cases will require prosecutors who had abstained from suit to decide between either stepping in, where permitted by the statutes of limitation, or allowing the conduct to go unchallenged.  That decision in turn requires a careful evaluation of budgetary and other concerns for state and local officials who are notoriously short of resources.  There is no evidence that the voters intended this result.  Instead, prosecutors and class representatives should be given time to transition to the new statute by prospective application only.  Any other interpretation will cut off current private enforcement efforts in ways that are destructive of orderly proceedings that were not explained to the voters.

There are strong policy reasons to distinguish the cases which may be cited by respondents since those cases involve purely private rights.  Section 17200 is designed to protect public, not merely individual rights and injunctions under 17204 are public, not private, remedies.  The court in Broughton v. CIGNA HealthPlans of California, Inc. (1999) 21 Cal.4th 1066, 1080 held that a claim for injunctive relief under the Consumer Legal Remedies Act was not arbitrable because it is a public, not a purely private, remedy:

Whatever the individual motive of the party requesting injunctive relief, the benefits of granting injunctive relief, by and large, do not accrue to that party, but to the general public in danger of being victimized by the same deceptive practices that the plaintiff suffered. . . . In other words, the plaintiff in a CLRA damages action is playing the role of a private attorney general.

In Cruz v. PacificCare (2003) 30 Cal.4th 303, 315, the court extended the Broughton rule to injunctions under 17204 by stating:

In the present case, the request for injunctive relief is clearly for the benefit of health care consumers and the general public by seeking to enjoin PacificCare’s alleged deceptive advertising practices.  The claim is virtually indistinguishable from the CLRA claim that was at issue in Broughton.

The true party in interest is the general public, and their rights should not be lost without evidence of clear intent of the voters to accomplish that result.

6.
The Doctrine of Statutory Repeal Cannot be Divorced from 
Voter Intent.
Respondents may rely on a line of cases involving statutory repeals to forward a wooden and mechanical retroactive theory.  Such reliance is misplaced and evidences a misunderstanding of the modern doctrine.  Those cases represent merely another way of stating the cardinal rule of construction on which the California Supreme Court relied in Evangelatos:  the controlling principle is always legislative intent.  See also In re Lance W. (1985) 37 Cal.3d 873, 889 (ascertaining the intent of the electorate is the court's "paramount consideration").  Unambiguous repeal of a statutorily created cause of action, without a savings clause, demonstrates that the Legislature did in fact intend to stop all litigation based on that cause of action.  That is not what happened here.  Proposition 64 did not repeal the right of the public to obtain relief under section 17200.  That right remains unimpaired.  Proposition 64 changed the requirements for standing to sue on behalf of the public.  As demonstrated above, there is little support in the ballot materials that the voters intended to halt actions that were already pending, thus allowing defendants to escape liability for conduct that occurred prior to passage of the initiative.  The court lost sight of the central role of intent in Branick v. Downey Savings and Loan 2005 Cal.App. LEXIS 201 when it held that Proposition 64 was retroactive based on a mechanical application of the repeal doctrine, finding “We need not determine the voters’ intent”.  Id. at p. 5.

There are two modern California Supreme Court cases that address the retroactive repeal rule, both in the context of certificated public employment forfeitures.  First, in Governing Board of Rialto Unified School District v. Mann (1977) 18 Cal.3d 819, the California Supreme Court gave retroactive effect to a statute prohibiting any public entity from revoking any right of an individual as a result of a conviction for possession of marijuana prior to the statute's passage, provided that two years had passed since the conviction.  The case involved a schoolteacher who had been convicted of possession in 1971.  The school district that employed him moved to dismiss him based on an Education Code provision that allowed dismissal based on a crime involving moral turpitude.  While that suit was pending on appeal, the Legislature passed the statute that prohibited using a marijuana conviction as a basis for dismissal.  Mann described the legislation as "an entirely new comprehensive statutory scheme to govern the treatment of marijuana offenses and offenders."  18 Cal.3d at 826.  The Court also ordered the Attorney General to accept and act upon the applicant's request.  18 Cal.3d at 118.  In holding that the statute applied to the pending appeal, the Court summarized the law governing retroactive repeals as follows:

[W]hen a pending action rests solely on a statutory basis, and when no rights have vested under the statute, 'a repeal of such a statute without a saving clause will terminate all pending actions based thereon.' (18 Cal.3d at 829.)

The Court continued at p. 830:

By parity of reasoning, the present trial court judgment in favor of the school district clearly cannot stand.  The school district's authority to dismiss defendant rests solely on statutory grounds, and thus under the settled common law rule the repeal of the district's statutory authority necessarily defeats this action which was pending on appeal at the time the repeal became effective.

The intent to repeal the district's right to take disciplinary action based on an old conviction was clear from the statute itself, which the Court described as follows:

That section provides, in broad and sweeping language, that no public agency, including a school district, shall impose any sanction upon an individual on the basis of a possession of marijuana arrest or conviction, or on the basis of the facts or events leading to such an arrest or conviction, " on or after the date the records of such an arrest or conviction are required to be destroyed, [footnote omitted] . . . or two years from the date of such conviction or arrest without conviction with respect to arrests and convictions occurring prior to January 1, 1976."  (18 Cal.3d at 827, emphasis omitted.)

Thus, the statute expressly applied to convictions "occurring prior to January 1, 1976," and there could be no doubt that the Legislature intended to prevent the district from dismissing its employee on the basis of such a conviction.  The Supreme Court has never applied this exception outside of statutes that have abolished the duty or liability to which the defendant was previously subject.  This exception originated in the criminal field where a defendant was being prosecuted when a change in the law reduced or eliminated the penalty for the proscribed conduct.  18 Cal.3d at 829 (citing Spears v. County of Modoc (1894) 101 Cal. 303).  The Supreme Court has described its holding in Mann as a reaffirmation of its holding in People v. Rossi (1976) 18 Cal.3d 295.  People v. Collins (1978) 21 Cal.3d 208, 213.  “When the Legislature amends a statute so as to lessen the punishment it has obviously expressly determined that its former penalty was too severe and that a lighter punishment is proper . . .” In re Estrada (1965) 63 Cal.2d 740, 745.  That indication of intent is not present in Proposition 64.

Shortly after Mann, the Court decided its other modern case on retroactive repeals.  In Younger v. Superior Court (1978) 21 Cal.3d 102, the Court gave retroactive effect to another part of the same legislation at issue in Mann.  That statute replaced an earlier provision that had authorized the superior courts, on petition, to order the destruction of records of arrests or convictions for possession of marijuana prior to January 1, 1976.  21 Cal.3d at 107‑108.  Effective January 1, 1977, however, the new statute provided for destruction of those records by order of the Department of Justice upon application by the person affected.  Citing the retroactive repeal rule, the Supreme Court ordered the superior court to vacate its destruction order because "the Legislature has revoked the statutory grant of jurisdiction for this proceeding, and has vested it in no other court."  21 Cal.3d at 110.  The Younger Court quoted its earlier opinions to the effect that the justification for the rule that repeal of a statutory right has retroactive effect "'is that all statutory remedies are pursued with full realization that the legislature may abolish the right to recover at any time.'"  21 Cal.3d at 109, quoting Governing Board v. Mann, supra, 18 Cal.3d at 829 and Callet v. Alioto (1930) 210 Cal. 65, 67‑68).  In Younger, the party aggrieved by the amendment merely filed a new writ proceeding under the new law and was not challenging its application.  Although the Younger Court had no difficulty finding that the Legislature had divested the superior courts of jurisdiction to order destruction of the records even in pending cases, it turned to familiar principles of legislative intent to give application to the scope of records affected by the new statute.  The issue was whether the statute required the Attorney General to order the destruction of records of defendants who had been convicted before January 1, 1976 and for whom two years had elapsed since conviction but whose convictions were still on appeal or who were still serving their sentences.  Holding that the statute did not apply to such defendants, the Court observed that "like all statutes," the new provision "is to be read with a view to effectuating legislative intent" and concluded that "we are satisfied the Legislature meant the statute to apply only to persons who have completed their punishment before seeking relief from the collateral effects of their convictions."  Id. at 113.   Branick v. Downey Savings and Loan 2005 Cal.App. LEXIS 201, at p. 5, and Benson v. Kwikset, supra, Slip Op. at pp. 11-12 failed to follow this Younger analysis of intent.

The demise of some independent statutory repeal doctrine is also illustrated by the Supreme Court’s opinion in Myers v. Philip Morris Companies, Inc. (2002) 28 Cal.4th 828. The court rejected the argument that the Legislature's repeal of a statute that gave tobacco companies immunity from suit should operate retroactively to revive claims that accrued during the time the statute was in effect.  Despite the fact that it referred to the new statute as "the Repeal Statute" throughout its opinion, the Court never cited any of the cases on which respondents may rely.  Instead, the Court relied heavily on Evangelatos and its requirement, which the Court emphasized, “a statute will not be applied retroactively unless it is very clear from extrinsic sources that the Legislature . . . must have intended a retroactive application."  28 Cal.4th at 841, citing Evangelatos, supra, 44 Cal.3d at 1209.  The Court did all this despite evidence that the Legislature unequivocally repealed a statute and that, the Legislature could have intended to make that repeal retroactive.  Id. at 842‑843.  That, the Court said, was not enough:

[T]he Repeal Statute is, at best, ambiguous on the question of retroactivity . . . . This ambiguity requires us to construe the Repeal Statute as "unambiguously prospective."  28 Cal.4th at 843.

Thus, in Myers, the Court effectively folded the retroactive repeal rule into the Evangelatos intent doctrine.  Statutory construction under any maxim must be firmly grounded in the fundamental inquiry: intent.  Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 724 ("We begin with the fundamental rule that our primary task in construing a statute is to determine the Legislature's intent.")  This is the exact reasoning of the court in  Californians for Disability Rights v. Mervyn’s, LLC 2005 Cal.App. Lexis 160, at p. 165 when it resolved a perceived conflict in the cannons of construction as follows:

A case holding that the repeal of a statute terminates pending actions is not an exception to the prospectivity presumption, but an application of it.  In those cases, the repeal of the statute indicated legislative intent that the repeal legislation apply retroactively, thus rebutting the presumption of prospectivity.  (Citing Evangelatos)

Thus, both Mann and Younger can and should be squared with the requirement for evidence of legislative intent in Evangelatos and other cases dealing with prospective operation of statutes.  Similarly, there is no evidence that the voters intended to stop pending cases by enacting Proposition 64.  Notably, the voters did not narrow the conduct that would give rise to a cause of action on behalf of the public under section 17200.  If conduct that occurred prior to passage of the measure was actionable then, it remains actionable now, and the public's right to be protected from it remains unchanged.  Proposition 64 merely narrowed the type of future plaintiffs who can institute the action on behalf of themselves and those they represent. 

 
Any reliance on Physicians Committee for Responsible Medicine v. Tyson Foods (2004) 119 Cal.App.4th 120 and Brenton v. Metabolife International, Inc. (2004) 116 Cal.App.4th 679 for contrary analysis is misplaced.  Although those courts relied on the retroactive repeal doctrine to hold that changes to California's Anti‑SLAPP statute applied to pending cases, they also concluded that the changes were procedural.  119 Cal.App.4th at 127 and 116 Cal.App.4th at 690‑691.  That conclusion necessarily means that the amendments apply to pending cases and renders the discussion of the retroactive repeal rule weak support for application to Proposition 64.  Thus, the statutory repeal argument falls with the lack of retroactive intent of Proposition 64.

CONCLUSION
Appellant should be held to have substantially complied with Proposition 64, judgment should be reversed and entered in favor of appellant, the action deemed properly representational by substantial compliance with Code of Civil Procedure Section 382, and the lower court directed to provide full and fair remedial hearings.

Further, Proposition 64 should be held to operate prospectively only.  A fair reading of the enactment shows no intent that it be applied to pending cases.  Construction by the judiciary cannot be woodenly divorced from the issue of intent.  The settled expectations of the parties should not be disturbed in the absence of clear voter intent.
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