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Plaintiffs submit this supplemental memorandum of points and authorities in support of
their opposition to defendants®’ motions for judgment on the pleadings based on Proposition 64.1
X. ARGUMENT
A The Court Must Deny Defendants® Motions Based on the First
District Court of Appeal®s Recent Decision in Califorrniarns_jfor
Disability Riglts v ervyrn s, LILC .

In its January 28, 2005 tentative ruling, the Court invited the parties to submit supplemental
briefs. On February 1, 2005, the First District Court of Appeal issued a decision concerning
Proposition 64 in Californians for Disability Rights v. Mervor's, LLC, Court of Appeal Case No.
A106199 (Feb. 1, 2005) (the ““CIOR case’).

In the COR case, plaintiff Californians for Disability Rights (*“CIDR’") brought an action
under Business and Professions Code Section 17200 ez seq. (the “UCL.°%) claiming that defendant
Mervsyn’s had failed to provide an adequate pathway between merchandise displays in its retail
stores. Following a bench trial, the trial court denied relief to CODR and entered judgment in favor
of Mervyn’s. CDR appealed. Following the passage of Proposition 64 on ™November 2, 2004,
Mervyn’s moved to dismiss CDR’s appeal based on the change in the UCL.’s standing
requirements. In a published opinion filed on February 1, 2005, the Court of Appeal denied
Mervyn’s motion to dismiss and ruled that Proposition 64 is not retroactive and does not apply to
pending cases.

In its opinion, the Court of Appeal emphasized that a new or revised statute is *‘presumed to
operate prospectively absent an express declaration of retrospectivity or a clear indication that the
electorate, or the Legislature, intended othexrwise.” Slip Opinion at 3 (quoting Tapia v. Superior
Cowurr (1991) 53 Cal. 34 282, 287). The court then noted that ““Proposition 64 contains no express
declaration of retrospectivity’ and that ‘‘the only fair conclusion is that the question of whether
Proposition 64 applies to pending lavwsuits was not presented to, nor considered by, the electorate.”

ZIdl. at 3-4. The court also relied heavily on Evangelaros v. Superior Court (1988) 44 Cal.3d 1188 in

L Plaintiffs also hereby join in the supplemental brief submitted by plaintiff Foundation
Aididing the Elderly in Foundation Aiding the Elderly v. Coverarit Core Califorrnia, Inc., et al.,
Alameda County Superior Court Case No. RGO3087211.
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which the California Supreme Court held that Proposition 51 could not be applied retroactively

because of the lack of “any express provision directing retroactive application.”” 44 Cal.3d at
1209.2

The appellate court alsa rejected the defendant’s argument that Proposition 64 could be
applied to pending cases because it merely established new procedural rules and would not affect
the substantive rights of the parties. The court declared that dismissal of the plaintiff’s action
would “substantially affeot® its rights and that *“‘[a]pplication of Proposition 64 to cases filed before
the initiative’s effective date would deny parties fair notice and defeat their reasonable reliance and
settled expectations.” Slip Opinion at 8-9. The court concluded:

The disruption that would result form application of Proposition 64 to
preexisting lawsuits should not be minimized. Plaintiffs who filed and
prosecuted cases for yeaxrs . . . could suffer dismissal of their lawsuit at all
stages of litigation. The prospect of such dismissals raises a host of difficult
questions, including whether a plaintiff who did not allege actual injury is
entitled to amend his or her complaint to make the allegation or substitute
another party who was injured; whether a plaintiff may amend his or her
complaint to add class action allegations; and whether any amended standing
allegations relate back to the filing of the complaint so as to toll the statute
of limitations. Refroactive applicatiorn of a starute often entails difficulties irz
erforcerner:it and unarticipared conseqgquences, and showuld rror be embarked
uporn where, as here, there is no indicarion that refroactivity was ever
cornsidered or intended &y the voters.

7d. at 9 (emphasis added).

The First District’s decision in the CI2R case is controlling and directly on point. There are
no legitimate grounds for distinguishing this case or othexwise preventing it from being applied to
the present action. Awro Eguity Sales v. Swuperior Cowurt (1962) S7 Cal.2d 450, 455 (holding that a
court acts in excess of its jurisdiction when it refuses to follow the binding precedent of a higher
court). The Court maust thercfore deny defendants® motions.

7’ 7/ /
/ / /

2 The First District also held that the repeal of a staturte does not displace the general principle
of prospectivity. In fact, the court held that the so-called “repeal”™ rule is not an exception to the
presummption of prospectivity, but rather an a{)plication of it. Slip Opinion at 7. The court
recognized that a repealed statute indicates *‘legislative intent that the repeal legislation apply
retroactively, thus rebutting the presumption of prospectivity.” Jfd
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. Flaintiffs Dispute the Court’s Conclusions in Xts Tentative Ruling

The Court should dispose of defendants® motions based solely on the Court of Appeal’s
decision in the CDOR case. Nevertheless, plaintiffs take issue with other conclusions in the Court’s
tentative ruling. For example, plaintiffs believe that the Court is incorrect in holding “‘that when
private partics asserted UCL claims in the interest of the general public the real party in interest
was the general public.” Tentative Ruling at 8. Witkin states that “[tlhe person who has the right
to sue under the substantive law is the real party in interest.” 4 Witkin, Califorria Procedure (4‘h
ed. 1997), “Fleading.” § 104 at 162 (4™ ed.). Similarly, in Kerwu Investmernts, Inc. v. Cube Co.
(1998) 63 Cal.App.4% 1412, the Court of Appeal held that ““the real party in interest is the party
who has title to the cause of action, i.e., the one who has rZe righr to rmaintain the cause of actior:.
Id. at 1424 (emphasis added and citations and internal quotation marks omitted). Prior to the
enactment of Proposition 64, Business and Professions Code Section 17204 (““‘Section 17204)
provided that “any person” could bring an action to remedy ““unlawful. unfair or fraudulent™
business practices. Accordingly, the named plaintiffs in a representative action under the UCL
possessed the right to sue under Section 17204 and were therefors the real party in interest, not the
general public. In fact, the general public can never bring a lavwsuit on its own behalf and would
not be bound by a judgment rendered against a so-called “uninjured’ plaintiff.® See, e.g., Wilner v.
Seenser Life Ins. Co. (2000) 78 Cal.App.4™ 952, 970 (C*"To be sure, if this matter ultimately does not
proceed as a class action, the possibility that nonparties may pursue their ovwn remedies poses a risk
to [the defendant].” ).

Furthermore, the Court also stated that representative Plaintiffs in a UCL action would not
have been subjected to “unexpected and potentially unfair consequences’ if they cannot pursue

their claims on behalf of the general public. Tentative Ruling at 16 (quoting Evangelatos, stpro,

2 In its tentative ruling. the Court cited Code of Civil Procedure Section 367 which states:
“Every action must be prosecuted in the name of the real Earty in interest, except as provided in
Section 369 and 374 of this code.” The Court, however, did not acknowledge ode of Civil
Procedure Section 369(a)(4) which creates an exception to Section 367 and provides that any
person authorized by statute “may sue without joining as parties the persons for whose benefit the
action is prosecuted.” This further supports plaintiffs® contention that the named plaintiff in a
representative action under the UCL is the real party in interest, not the gencral public.
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44 Cal.3d at 1217). The Court ignores, however, the significant time and expense incurred by the
representative plaintiffs and their counsel in the prosecution of their claims. Moreover, the Court
does not acknowledge the potential harm to the substantive rights of consumers injured by
defendants” unfair business practices. Indeed, in some cases, defendants could entirely avoid
liability by the termination of the claims against them. While it is possible that some claims could
be revived by the intervention of injured parties or governmental entities, the potential liabilities in
such a case would not be identical due to the running of the statute of limitations.

The Court also relies on the proposition that the attormey general or local public officials
can intervene in the pending actions and prosecute those claims on behalf of the general public.
Tentative Ruling at 13-15. Plaintiffs believe that such an expcctation is highly unrealistic in light
of the limited budgets and heavy workloads already facing these agencies. Moreover, the
California Supreme Court has already recognized that private enforcement of the UCL plays an
important role in the protection of consumer’s rights. See, e.g., Krawus v. Triniry Managemernt
Services, Irzc. (2000) 23 Cal.4™ 116, 126:; see also Vasguesz v. Superior Courr C(1971) 4 Cal.3d 800,
807-808.

IX. CONCLUSION
For the reasons set forth above, plaintiffs respectfully reguest that the Court deny

defendants®™ motions for judgment on the pleadings based on Proposition 64.

Dated: February 7, 2005 Respectfully submitted,

BRAMSON, PLUTZIK., MAHIL. ER &
BIRKHAEUSER, LLP

Alan R. Plutzik (State Bar No. O77785)
L. Timothy Fisher (State Bar No. 191626)
2125 Oak Grove Road, Suite 120

Walnut Creek, CA oa5og

Telephone: (925) 945-0200

By: -2 - Ta—Lﬁ 7‘—6

L}T imothy Fisher

Liaison Counsel for Plaintiffs and Member of
Plaintiffs” Executive Committee
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San Francisco, C 4111
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'~ -7
By: 7 (L~ , [ = »ﬁg ,
J. Bavid Franklin
Member of Plaintiffs”> Executive Committee
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Telephone: (949) 366-9700
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437 Valley Strect

San Francisco, CA 94131

Telephone: (415) 422-6223

REICH RADCLIFFE, LILP
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1 PROOY OF SERVICE
2 1 am a resident of the State of California, over the age of eighteen years, and not a party to the
3 within action. My business address is Bramson, Flutzik, Mahler & Birkhacuser, LLP, 2125 Oak
Grove Road, Suite 120, Walnut Creek, California 94598 On February 7, 2005, 1 served the ~within
a documents:
PLAINTIFFS’ SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES
5 IN OPPOSITION TO DEFENDANTS® MOTIONS FOR JUDGMENT ON THE
PLEADINGS BASED ON PROPOSITION 64
(53
=1 lacing a copy of the document(s) listed above for collection and mailing
7 fol owing the firom®s ordinary business %actxce in a sealed envelope with osmge
thercon fully prepaid for deposit in the United States mail at Walnut Cree
2 California addressed as set forth below.
o — by facsimile transmission on that date. This document vwas transmitted by using a
Canon LLC 710 facsimile machine that complies with California Rules of Court
10 Rule 2003(3). telephone number (925) 945 8792. The transmission was reported
as complete and without errox.
11 o | By causing personal delivery of a copy of the document(s) listed above to the
iz person(s).
== by depositing a true co c'ipy of the same enclosed in a sealed envelope with delivery
13 fees provided for a Federal Express pick up box or office designated for
overnight delivery, and addressed as set forth below.
14
15 Via 11.S. i Via UI.S. Viail
16 Scott A. Bursor, Esq Adam Gonnelli, Esq.
Lavw Offices of Scott A.. Bursor Faruqi & Farugi, LLP
17 500 Seventh Avenue, 10" Floor 320 East 39™ Street
New York, NY 10018 New York. N¥Y 10016
18 Telephone: (212) 989-9113 Telephone- (212 983-9330
Facsimile: (212) 989-9163 Facsimile: (212) 983-9331
12 Vi S. Mail Vi -S. Miail
20 Anthony A. Ferrigno, Esq. J. David Franklin, Esqg.
21 1116 Ingleside Avenue Franklin & Franklin, APC
Athens, TIN 37303 550 West ““C” Street, Sul‘te P50
2> Facsimile: (423) 746-1527 Samn Diego, CA 9210
Telephone: (619) 239 G300
>3 Facsimile: (619) 239-6369
=4 Via U.S5. VEail Via U.S. il
25 Robert D. Kaplan, Esqg. David Pastor, Esq.
Fredman Kaplan Seiler &Adeliman LILP. Gilman and Pastor, LLLP
26 1633 Broadwa; Stonehill Corporate Center
WNew York, NN 10019-6708 999 Broadway, Suite 500
27 Telephone: (212) 833-1100 Saugus, MA 01906
Facsimile: (212) 833-1250 Telephone: (781) 231-7850
o8 Facsimile: (781) 231-7840
PROOF OF SERVICE T
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Via UI.S. M ail

Christopher A Brown, Esq.
Davis cg Brovwn LLP

Two Y gnacioco Center

2033 Northh Main Strect, Suite 355
Walnut Creelk, C.A 94596
Telephone: (925) 933-3737
Facsimile: (925) 933-3742

Via TU.S. Miail

Donald M. Falk, Esq.

Mayer, Brown, Rowe & NMaw, LILP
Two Palo Alto Square, Suite 300
3000 El Camino Real

Palo Alto, CA. 24306-2112
Telephone: (650) 331-2000
Facsimile: (650) 331-2060

Via Facsimile & U.S. Mail

Christopher B. Hockett, Esq.

Thomas Hixson, Esq.

Bingham McCutchen LLP

3 Embarcadero Center, Suxtc 1800

San Francisco, CA

Telephone: (415) 393—2000

Facsumile: (415) 393-2286

BE-Mail: thomas Hixsond@bingham.com

Via TJ.8_ MWMEail

Marc G. Reich, Esq.

Reich Radcliffe LLP

4675 MacArxthur Court, Suite 550
Newport Beach, CA 92660
Telephone: (949) 975-0512
Facsimile: (949) 975-0514
E-Mail: mgr@reichradcliffe.com

BRAMSON PLUTZIK
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Via U.S. Miail

Jacqueline F. Mottek, Esq.
Aeclish Baig, Esq
Lerach Coughlm Stoia Geller
Rudman & Robbins LLP
100 Pine Street, Suite 2600
San Francisco, CA. 94111
Telephone: (415) 288-4545
Facsimile: (415) 288-4534
E-Mail: aelishb@lcrs.com

Yia =il

Joshua Davis, Esq.

Law Offices of Joshua Davis
437 Valley Streot

San Francisco, CA 94131
Telephone: (415) 956-1000
Facsimile: (415) 422-6433

Via Facsimile & UU.S. VEail

Kristin Linsley Myles, Esq.
John Hunt, Esq-

Munger, Tolles & Olson, I.I.P
560 Mission Street, 27 Floox
San Francisco, CA 94105-2907
Telephone: 541 5) 512-4000

Facismile: 15) 5 12-4077
E-Mail: to.co:
Via Facsimile & .S sl

Dominic Surprenant, Esqg.
A. Brooks Gresham, Esq.
Quinn Emanuel Urguhart Oliver
& Hedges, LILP
865 South Figueroa Street, 10" Floor
Los Angeles, CA 90017
Telephone: (213) 624-7707
Facsimile: (213) 624-0643

E-Mail:

am i [=1 uelc
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Via U.S. ai Via U.S. Mail
Seamus Duffy, Esq. Wiilliam 8. Lerach, Esq.
William Conmnnolly, %h Lerach Coughlin Stoia & Robbins LLP
Drinker Biddle & Rea L1LP 401 B Street, Suite 1700
Or}s} T.ogan Square San Diego, CA 92101-4297

& Cherry Street Telephone: (819) 231-1058
Phxladelphla, PA 19103-6996 Facsimile: (619) 231-7423
Telephone: (215) 988-2700

Facsimile: (215) 988-2757
acsimile & U.S. £} Via U.S. Mail
Michele D. Floyd, Esq Joel S. Sanders, Esq.
Reed Smith Crosby Heafey LLP Gibson, Dunn & Crutcher, LLP
Two Embarcadero Center, Suite 2000 1 Montgomery Street, Suite 3100
San Francisco, CA_94111 San Francisco, CA 94104
Eelephone: 34115§3359413 =20 Telephone: (415) 393-28200
acsimile: <
E-NAail- é digreedsmith com Facsimile: (415) 986-5309
YVia U.S. Miail Via U.S. Mail
Evan M. Tager, Esq. Emelike Kalu, Esqg.
David M. Gossett, Esq. Law Offices of Emelike Kalu, Suite 7
Mayer, Brown, Rowe & Maw, LLFP 3540 Wilshire Blvd.
1909 K. Street, NW Los Angeles, CA 9001
Washington, D.C. Facsimile: (213) 480—41 20
Facsimile: (202) 263 3300
Vie U.S. IVEail Yia U.S. Mail
C. Donald Amamgbo, Esq. Jordan Furie, Esq.
Amamgbo & Associates, PLC Weiss & Yourman
1940 Embarcadero 10940 Wilshire Blvd., #24
Oakland., CA 94606 Los Angeles, CA 290024
Telephone: (510) 434-7800 Telephone: (310) 208-2800
Facsimile: (510) 434-7804 Facsimile: (310) 209-2348
YVia U.S. Mail Via U.S5. Vi=ail
Michael J. Stortz, Es Amor A. Esteban, Esqg.
Jennifer I.. Pfeiffer, sq. Drinker Biddle & Reath LLLLP
Drinker Biddle & Reath LLP 333 South Grand Avenue
50 Fremont Street Wells Fargo Building
San Francisco, CA 94105 Los Angeles, CA 90071
Telephone: (415) 591-7500 Telephone: (213) 253-2300
Facsimile: (415) 591-7510 Facsimile: (213) 253-2308
I am readily familiar with the firm’'s practice of collecting and processing correspondence for
mailing. Under that practice it would be de

with postage thercon fully prepaid in the or

osited with the TJ.S. Postal Service on the same day
inary course of business.

I am avware that on motion of
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the party served, service is presumed inwvalid if postal cancellation date or postage meter date is
more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the above is true
and correct, executed on February 7, 2005, at Walnut Creeck, Califomia.

. !*! -

Lisa Baker
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