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APPLICATION FOR LEAVE TO FILE
POST-HEARING SUPPLEMENTAL BRIEF
RE: DURAN V. U.S. BANK NATIONAL ASSOCIATION

Brinker Restaurant Corporation, Brinker International, Inc., and
Brinker International Payroll Company, L.P. (“Brinker”) hereby
respectfully request leave to file this supplemental brief bringing to this
Court’s attention a recent California Court of Appeal decision, Duran v.
U.S. Bank National Association (Feb. 6, 2012, A125557) 2012 WL 366590,
which addresses a critical issue in this case: whether claims that depend on
individualized inquiries can be decided by way of survey, statistical, or
other representative evidence. (Brinker’s Answer Brief on the Merits,
pp. 3, 105-118.)

The Duran decision is appropriately raised at this juncture because it
was issued on February 6, 2012, after the November 8, 2011 oral argument

before this Court.



Dated: February 14, 2012

AKIN GUMP STRAUSS HAUER
& FELD LLP

Rex S. Heinke

Johanna R. Shargel
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Karen J. Kubin

HUNTON & WILLIAMS LLP
Laura M. Franze

M. Brett Burns
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[PROPOSED] SUPPLEMENTAL BRIEF RE: DURAN V. U.S.
BANK NATIONAL ASSOCIATION

L THE DURAN DECISION
In Duran v. U.S. Bank National Association (Feb. 6, 2012,

A125557) 2012 WL 366590, plaintiffs, banking officers, sued their
employer, U.S. Bank National Association (“USB”), claiming they were
improperly classified as exempt outside salespersons, and thus unlawfully
denied overtime pay.'

In support of their motion to certify a class, plaintiffs submitted
declarations from 34 current and former employees indicating they spent
less than half their working time engaged in sales-related activities outside
of branch offices. (Duran, supra, 2012 WL 366590, at *2.) USB
responded that plaintiffs could not establish that common issues
predominate, submitting the declarations of 75 employees testifying they
regularly spent more than half their time engaged in sales activities outside
USB branch offices. (/bid.) The trial court certified the class. (Ibid.)

The trial court proposed adjudicating class-wide liability by having a

sample of 20 randomly-selected plaintiffs testify at trial, and extrapolating

"The applicable wage order defines an “outside salesperson” as a
person “who regularly and customarily works more than half the working
time away from the employer’s place of business selling tangible or
intangible items or obtaining orders or contracts for products, services or
use of facilities” (Cal. Code Regs., tit. 8, § 11040, subd. 2(M)). (Duran,
supra, 2012 WL 366590, at *1.)



the findings from that trial to the class. (Duran, supra, 2012 WL 366590,
at *3.) USB countered that using representative testimony would violate its
due process rights, further arguing that plaintiffs’ reliance on Bell v.
Farmers Ins. Exch. (2004) 115 Cal.App.4th 715, in support of the use of
representative testimony was misplaced because that case “involved the
issue of class action damages only, and not liability.” (Id. at *4, original
emphasis.) Unpersuaded, the trial court overruled USB’s objections, and
proceeded with the representative proof trial. Over USB’s objections, the
trial court also excluded all testimony, evidence, or argument related to any
non-randomly selected USB employee. (/d. at *6.)

After a bench trial, the trial court ruled in plaintiffs’ favor,
concluding that the randomly-selected employees who testified at trial had
been misclassified, and were owed overtime wages. (Duran, supra, 2012
WL 366590, at *15.) The trial court then extrapolated this liability finding
to the entire class notwithstanding the fact that it had prohibited USB from
introducing evidence pertaining to employees other than the 20 randomly-
selected ones who had testified at trial.

The Duran plaintiffs’ expert, Dr. Richard Drogin, testified during
the damages phase of the trial that the amount of time the randomly-
selected employees had worked overtime, 11.87 hours per week, “could be
reliably projected to the absent class members for purposes of calculating

the restitution owed.” (Duran, supra, 2012 WL 366590, at *18.) The trial

2



court adopted Dr. Drogin’s overtime estimate as “reliab[le]” and awarded
the class nearly $15 million. (Duran, supra, 2012 WL 366590, at *21.)
USB moved for a new trial, arguing that the trial court’s refusal to admit
evidence from non-randomly selected employees violated its duc process
rights. (Ibid.) The trial court denied the motion. (Ibid.)

On appeal, USB claimed that the trial court’s reliance on evidence
derived from a small sample “to determine class-wide liability and
restitution violated principles of due process . . . .” (Duran, supra, 2012
WL 366590, at *21.) The Court of Appeal agreed, holding that the trial
management plan did not pass constitutional muster, and that the case must
be decertified. (Ibid.)

In its opinion, the Court of Appeal explained that the trial court had
mistakenly based its representative sampling methodology on Bell,
reasoning that “we did not have occasion [in Bell] to consider the use of a
representative sample to determine class-wide liability, since liability was
not an issue on appeal. Accordingly, the only issue we addressed was the
damages calculation itself, and not whether the plaintiff employees had a
right to recover damages in the first place.” (Duran, supra, 2012 WL
366590, at *25, emphasis added.)

Surveying state and federal cases on point, the Court of Appeal
determined that the case-law as a whole supports “the proposition that

surveying, sampling, and statistics are not valid methods of determining



liability because representative findings can never be reasonably
extrapolated to absent class members in misclassification claims given that
time spent performing exempt tasks may differ between employees.”
(Duran, supra, 2012 WL 366590, at *26-28 [discussing cases], emphasis
added.) It is the employer’s constitutional right to assert its affirmative
defense “as to every potential class member.” (Id. at *27.)

Significantly, the Court of Appeal recognized that the trial court
“essentially” used the “same type of “Trial by Formula’ that the U.S.
Supreme Court disapproved of in Wal-Mart [Stores, Inc. v. Dukes].”
(Duran, supra, 2012 WL 366590, at *29.) It elaborated: “While Wal-Mart
is not dispositive of our case, we agree with the reasoning that underlies the
court’s view that representative sampling may not be used to prevent
employers from asserting individualized affirmative defenses in cases
where they are entitled to do so.” (/d. at *29, fn. 65.)

Il. DURAN’S RELEVANCE TO BRINKER

In Brinker, no less than in Duran, “due process principles require
individualized inquiries” because meal and rest period violations “turn{] on
the specific circumstances of each employee” (Duran, supra, 2012 WL
366590, at *26) — whether a particular manager pressured or forced the
employee not to take a break, or whether the employee voluntarily declined

it. Where, as here, liability can be decided only on an employee-by-



employee basis, Duran instructs that “surveying, sampling, and statistics
are not valid methods of determining liability.” (Ibid.)

Plaintiffs’ contrary position (Opening Brief on the Merits (“OBM”),
pp- 122-127; Reply Brief on the Merits (“RBM?™), pp. 46-49) has no
foothold in the law.? To “foreclose[] [Brinker] the opportunity to raise
individual challenges to the absent class members’ claims” would result in
a “profound” deprivation of its due process rights. (Duran, supra, 2012
WL 366590, at *31.)

Duran also rejects the Brinker Plaintiffs’ position (OBM, pp. 127-
132; RBM, pp. 49-51) that an affirmative defense is incapable of defeating
class certification. The Duran court held: “If individualized issues arise
out of a defendant’s affirmative defense, the predominance factor can be
defeated.” (Duran, supra, 2012 WL 366590, at *38, citing Walsh v. IKON
Office Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450; see also Duran,
supra, 2012 WL 366590, at *23 [recognizing that the outside salesperson
exemption, an affirmative defense, “‘turns on a detailed, fact-specific
determination’” of “‘how the employee actually spends his or her time’”],

quoting Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 790, 802.)

2 The Brinker Plaintiffs, like the Duran plaintiffs, relied extensively
on Bell v. Farmers Ins. Exch. (2004) 115 Cal.App.4th 715, to support their
mistaken contention that liability can be established by way of
representative proof. (OBM, pp. 112-113, 125.)



Finally, Duran undermines Plaintiffs’ argument that affirming the
Court of Appeal’s decision in Brinker would sound the death knell for all
class actions, obstructing the effective enforcement of California’s wage
and hour laws. (OBM, pp. 112-113; RBM, p. 2.) “We doubt the situation
is quite this dire,” the Duran court observed, adding that “not all such cases
are doomed to failure under current law.” (Duran, supra, 2012 WL
366590, at *32.) In any event, “we have never advocated that the
expediency afforded by class action litigation should take precedence over
a defendant’s right to substantive and procedural due process.” (Ibid.)

The Duran decision, in sum, provides well-reasoned support for
Brinker’s position that its liability in this case cannot be established by
representative evidence, and that the meal period, rest period, and off-the-

clock claims at issue cannot be adjudicated on a class basis.
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

| am employed in the County of Los Angeles, State of California. I
am over the age of 18 and not a party to the within action; my business
address is: 2029 Century Park East, Suite 2400, Los Angeles, CA 90067.
On February 14, 2012, I served the foregoing document described as:
APPLICATION FOR LEAVE TO FILE POST-HEARING
SUPPLEMENTAL BRIEF RE: DURAN v. U.S. BANK NATIONAL
ASSOCIATION; [PROPOSED] SUPPLEMENTAL BRIEF on the
interested parties below, using the following means:

SEE ATTACHED SERVICE LIST

X BY UNITED STATES MAIL 1 enclosed the document in a sealed
envelope or package addressed to the respective addresses of the parties
stated above and placed the envelopes for collection and mailing, following
our ordinary business practices. I am readily familiar with the firm’s
practice of collection and processing correspondence for mailing. On the
same day that correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal
Service, in a sealed envelope with postage fully prepaid at Los Angeles,
California.

Xl (STATE) 1 declare under penalty of perjury under the laws of the State
of California that the foregoing is true and correct.

Executed on February 14, 2012, at).of Angeles, ga»lifémia.

e

Serena L. Steiner A - g

[Print Name of Person Executing Proof] y [Sﬁnalurc]




SERVICE LIST

L. Tracee Lorens, Esq.

Wayne Alan Hughes, Esq.

Lorens & Associates, APLC

701 B Street, Suite 1700

San Diego, CA 92101

Tel:  619.239.1233

Fax: 619.239.1178

[Attorneys for Real Parties in Interest]

Kimberly A. Kralowec, Esq.

The Kralowec Law Group

188 The Embarcadero

Suite 800

San Francisco, CA 94105

Tel:  415.546.6800

Fax: 415.546.6801

[Attorneys for Real Parties in Interest]

Timothy D. Cohelan, Esq.

Michael D. Singer, Esq.

Cohelan, Khoury & Singer

605 C Street, Suite 200

San Diego, CA 92101-5305

Tel: 888.808.8358

Fax: 619.595.3000

[Attorneys for Real Parties in Interest)

William Turley, Esq.

The Turley Law Firm, APLC

625 Broadway, Suite 625

San Diego, CA 92101

Tel:  619.234.2833

Fax: 619.234.4048

[Attorneys for Real Parties in Interest]

Michael Rubin, Esq.

Altshuler Berzon LLP

177 Post Street, Suite 300

San Francisco, CA 94108

Tel:  415.421.7151

Fax: 415.362.8064

[Attorneys for Real Parties in Interest]

California Court of Appeal

Fourth Appellate District, Div. One
Symphony Towers

750 B Street, Suite 300

San Diego, CA 92101

Tel:  619.645.2760

[Case No. D049331)

Hon. David B. Oberholtzer
San Diego Superior Court
Hall of Justice, Dept. 67
330 W. Broadway

San Diego, CA 92101
Tel:  858.634.1509

[Case No. GIC834348)

Fred W. Alvarez

Michael D. Schlemmer

Wilson Sonsini Goodrich & Rosati
650 Page Mill Road

Palo Alto, CA 94304

Tel:  650.493.9300

Fax: 650.493.6811

[Attorneys for Amicus Curiae
TechNet]




Paul Grossman

Paul W. Cane, Jr.

Katherine C. Huibonhoa

Rishi Sharma

Paul, Hastings, Janofsky &
Walker LLP

55 Second Street, 24th Floor

San Francisco, CA 94105

Tel: 415.856.7000

Fax: 415.856.7100

[Attorneys for Amicus Curiae

California Employment Law Council]

Yi-Chin Ho

Michael M. Berger

Benjamin G. Shatz

Andrew L. Satenberg

Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064

Tel: 310.312.4000

Fax: 310.312.4224

[Attorneys for Amicus Curiae Chinese
Daily News, Inc.]

Robin L. Unander

Law Office of Robin L. Unander
924 Anacapa Street, Suite 21
Santa Barbara, CA 93101

Tel: 805.962.5949

Fax: 805.962.2068

[Attorney for Amicus Curiae
California Automotive Business
Coalition]

Donald M. Falk

Mayer Brown LLP

Two Palo Alto Square, Suite 300

Palo Alto, CA 94306

Tel: 650.331.2000

Fax: 650.331.2060

[Attorneys for Amici Curiae American
Trucking Associations, Inc. and
California Trucking Association]

Christine T. Hoeffner

Ballard Rosenberg Golper &
Savitt, LLP

500 North Brand Blvd., 20th Floor

Glendale, CA 91203

Tel: 818.508.3700

Fax: 818.506.4827

[Attorneys for Amicus Curiae

Childrens Hospital Los Angeles]

Lawrence Foust
Senior Vice President and
General Counsel
Childrens Hospital Los Angeles
4650 Sunset Boulevard, Mailstop #5
Los Angeles, CA 90027
Tel: 323.361.2461
[Attorney for Amicus Curiae Childrens
Hospital Los Angeles)]

Fred J. Hiestand

2001 P Street, Suite 110
Sacramento, CA 95811

Tel: 916.448.5100

[Attorney for Amicus Curiae Civil
Justice Association of California]

John S. Miller, Jr.

Dwayne P. McKenzie

Cox, Castle & Nicholson LLP
2049 Century Park East, Suite 2800
Los Angeles, CA 90067

Tel: 310.277.4222

Fax: 310.277.7889

[Attorneys for Amicus Curiae

Associated General Contractors of
California, Inc.]
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Theodore J. Boutrous, Jr.

Julian W. Poon

Kirsten R. Galler

David S. Han

Blaine H. Evanson

Gibson, Dunn & Crutcher LLP

333 South Grand Avenue

Los Angeles, CA 90071

Tel:  213.229.7000

Fax: 213.229.7520

[Attorneys for Amici Curiae Chamber
of Commerce of the United States of
America and California Chamber of
Commerce]

Richard Simmons

Guylyn R. Cummins

Sheppard, Mullin, Richter &
Hampton LLP

501 West Broadway, 19th Floor

San Diego, CA 92101

Tel:  619.338.6500

Fax: 619.234.3815

[Attorneys for Amici Curiae Employers

Group, California Retailers

Association, California Hospital

Association, California Restaurant

Association and National Federal of

Independent Business Small Business

Legal Center]

Robert R. Roginson

Division of Labor Standards
Enforcement

Department of Industrial Relations

State of California

455 Golden Gate Avenue, 9th Floor

San Francisco, CA 94102

Tel:  415.703.5300

[Attorneys for Amici Curiae Division

of Labor Standards Enforcement of

the Department of Industrial Relations

of the State of California and State

Labor Commissioner Angela

Bradstreet]

Robin S. Conrad
Shane Brennan Kawka
National Chamber Litigation
Center, Inc.
1615 H Street, NW
Washington, DC 20062
Tel:  202.463.5337
[Attorneys for Amicus Curiae
Chamber of Commerce of the United
States of America]
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Allan G. King

Littler Mendelson

2001 Ross Avenue

Suite 1500, Lock Box 116

Dallas, TX 75201

Tel:  214.880.8100

Fax: 214.880.0181

[Attorneys for Amici Curiae National
Retail Federation, National Council
of Chain Restaurants, Contain-A-
Way, Inc., USA Waste of California,
Inc., California Building Industry
Assaciation, California Professional
Association of Specialty Contractors,
Western Growers Association,
American Staffing Association,
California Hotel & Lodging
Association and National Association
of Manufacturers]

Julia A. Dunne

Lena K. Sims

Matthew S. Dente

Littler Mendelson

501 West Broadway, Suite 900
San Diego, CA 92101

Tel: 619.232.0441

Fax: 619.232.4302

[Attorneys for Amici Curiae National
Retail Federation, National Council of
Chain Restaurants, Contain-A-Way,
Inc., USA Waste of California, Inc.,
California Building Industry
Association, California Professional
Association of Specialty Contractors,
Western Growers Association,
American Staffing Association,
California Hotel & Lodging
Association and National Association
of Manufacturers]

Richard H. Rahm

Littler Mendelson

650 California Street, 20th Floor

San Francisco, CA 94108

Tel: 415.433.1940

Fax: 415.399.8490

[Attorneys for Amici Curiae National
Retail Federation, National Council
of Chain Restaurants, Contain-A-
Way, Inc., USA Waste of California,
Inc., California Building Industry
Association, California Professional
Association of Specialty Contractors,
Western Growers Association,
American Staffing Association,
California Hotel & Lodging
Association and National Association
of Manufacturers]

Robert M. Pattison

Joel P. Kelly

JoAnna L. Brooks

Timothy C. Travelstead

Jackson Lewis LLP

199 Fremont Street, 10th Floor

San Francisco, CA 94105

Tel: 415.394.9400

Fax: 415.394.9401

[Attorneys for Amici Curiae San
Francisco Bay Area Chapter, San
Diego Chapter, Sacramento Chapter,
Southern California (“ACCA-SoCal”)
Chapter and Employment and Labor
Law Committee of the Association of
Corporate Counsel]
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Lee Burdick

John Morris

Higgs, Fletcher & Mack LLP

401 West A Street, Suite 2600
San Diego, CA 92101

Tel: 619.236.1551

Fax: 619.696.1410

[Attorneys for Amicus Curiae San
Diego Regional Chamber of
Commerce]

Donald C. Carroll

Charles P. Scully, II

Law Offices of Carroll & Scully, Inc.
300 Montgomery Street, Suite 735
San Francisco, CA 94104

Tel: 415.362.0241

Fax: 415.362.3384

[Attorneys for Amicus Curiae

California Labor Federation,
AFL-CIOJ

Ian Herzog

Susan E. Abitanta

Law Offices of Ian Herzog

233 Wilshire Boulevard, Suite 550
Santa Monica, CA 90401

Tel:  310.458.6660

Fax: 310.458.9065

[Attorneys for Amici Curiae Morry
Brookler and the Putative Brookler
Class]

David A. Rosenfeld

William A. Sokol

Theodore Franklin

Patricia M. Gates

Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway

Suite 200

Alameda, CA 94501

Tel: 510.337.1001

Fax: 510.337.1023

[Attorneys for Amici Curiae Alameda
County Central Labor Council,
Bricklayers & Allied Craftworkers
Local Union No. 3, California
Conference of Machinists,
Communications Workers of America,
Contra Costa County Central Labor
Council, Northern California
Carpenters Regional Council, South
Bay Central Labor Council, and
United Food & Commercial Workers
International Union Local 5]
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Brad Seligman

Impact Fund

125 University Avenue, Suite 102
Berkeley, CA 94710

Tel:  510.845.3473

Fax: 510.845.3654

[Attorneys for Amici Curiae Impact
Fund, Asian Law Caucus, Asian
Pacific American Legal Center, Equal
Rights Advocates, Lawyers’
Committee for Civil Rights, Legal Aid
Society - Employment Law Center,
Mexican American Legal Defense &
Educational Fund, Public Advocates
and Women’s Employment Rights
Clinic of Golden Gate University
School of Law

Clare Pastore

USC Gould School of Law

600 Exposition Boulevard

Los Angeles, CA 90089

Tel: 213.821.4410

[Attorneys for Amici Curiae Bet
Tzedek Legal Services, Asian Pacific
American Legal Center of Southern
California, California Rural Legal
Assistance Foundation, Centro Legal
de La Raza, La Raza Centro Legal,
Legal Aid Society - Employment Law
Center, Maintenance Cooperation
Trust Fund, National Employment Law
Project, Stanford Community Law
Clinic and Wage Justice Center]

Bryan Schwartz

Bryan Schwartz Law

180 Grand Avenue, Suite 1550
Oakland, CA 94612

Tel: 888.891.8489

Fax: 510.444.9301

[Attorneys for Amici Curiae
California Employment Lawyers
Association]

Kevin Kish

Bet Tzedek Legal Services

3435 Wilshire Boulevard, Suite 470
Los Angeles, CA 90010

Tel: 213.384.3243

[Attorneys for Amici Curiae Bet
Tzedek Legal Services, Asian Pacific
American Legal Center of Southern
California, California Rural Legal
Assistance Foundation, Centro Legal
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Trust Fund, National Employment Law
Project, Stanford Community Law
Clinic and Wage Justice Center]
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Miles E. Locker

Locker Folberg LLP

235 Montgomery Street, Suite 835
San Francisco, CA 94101

Tel:  415.962.1626

Fax: 415.962.1628

[Attorneys for Amici Curiae Barry
Broad and Miles E. Locker]

David M. Arbogast

Arbogast Bowen LLP

11400 West Olympic Boulevard

2nd Floor

Los Angeles, CA 90064

Tel:  310.477.7200

Fax: 310.943.2309

Email: david@arbogastbowen.com
[Attorneys for Amici Curiae Consumer
Attorneys of California]

Barry Broad

Broad & Gusman, LLP

1127 11th Street, Suite 501
Sacramento, CA 95814

Tel:  916.442.5999

Fax: 916.442.3209

[Attorneys for Amici Curiae Barry
Broad and Miles E. Locker]

Timothy G. Williams

Pope, Berger & Williams, LLP
3555 5th Avenue, 3rd Floor

San Diego, CA 92103

Tel: 619.234.1222

Fax: 619.236.9677

[Attorneys for Amici Curiae Gelasio
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Jora Trang, Esq.

Corey Friedman, Esq.

Worksafe, Inc.

55 Harrison Street, Suite 400
Oakland, CA 94607

Tel:  510.302.1077

Fax: 510.663.5132

[Attorneys for Amici Curiae
Worksafe, Inc., La Raza Centro Legal,
the Legal Aid Society - Employment
Law Center, Southern California
Coalition for Occupational Safety &
Health and Watsonville Law Center]
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