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INTRODUCTION

Amicus Rogelio Hemandez's brief rests on the mistaken assumption

that Brinker has institutionalizedpractices of denying or discouraging meal

periods, requiring ooearly lunches," mistiming rest periods and denying them

altogether, and requiring off-the-clock work during meal periods. The

problem with Amicus' position is that, after extensive discovery, plaintiffs

never produced any evidence that a company-wide practice of depriving

employees of their meal or rest period rights exists. In fact, the only

evidence comlnon to the class is Brinker's written, lawful policies

providing for meal and rest periods and prohibiting off-the-clock work.

The remainder of the evidence is individualized and shows only what

happened to particular employees at particular restaurants working

particular shifts under particular managers. That evidence reveals that most

employees took full, unintemrpted meal and rest periods, while others did

not. As to those employees who did not, many chose to skip them.

Plaintiffs' "proof;" in surn, fails to demonstrate a widespread practice of

denying breaks.

Absent evidence of a company-wide policy or practice of prohibiting

meal or rest periods, courts have uniformly refused to certify a class.

Amicus' theory that a company-wide practice can be ,.inferred" from time

records paired with the declarations of a few dozen employees testiffing to



their highly individualized experiences has been squarely rejected time and

again.

Equally misguided is the notion that surveys and statistics can

substitute for company-wide evidence of liability. while courts admit

representative evidence on damages after liability has been established, no

court has held that such evidence can establish company-wide liability in

the first instance without other class-wide proof.

Finally, the court of Appeal never required "break-by-break" proof

but rather an "employee-by-employee" analysis of whether, when, and why

breaks were missed. Contrary to what Amicus insists, its decision did not

set an irnpossible hurdle for employees bringing individual claims.

This case, in short, does not fit the class action mold because there is

no evidence of a common unlawful policy or practice binding the highly

individualized claims presented. "Representative" evidence - whether in

the form of sample testimony, surveys or statistics - cannot support

certification where, as here, Plaintiffs have failed to prove that it actually

would be oorepresentative" of any widespread practice. The court of

Appeal thus correctly held that certification should be denied.

2



ARGUMENT

I. PLAINTIFFS' CLAIMS CAN BE ESTABLISHED ONLY BY
INDIVIDUAL PROOF.

A. There Is No Evidence of A company-wide practice of
Denying Mear or Rest periods, Mistiming Mear periods,
Or lVlistiming Rest Periods - Foreclosing Certification Of
Those Claims.

While Amicus contends that aclass can be built on the testimony of

individual employees that Brinker's policies were not followed at particular

restaurants, on particular shifts, by particular managers, california courts

have consistently refused to certify a class where, as here, there is no

"common evidence" to support their theory of liability . (Lockheed Martin

v. superior court (2001) 29 cal.4th 1096, I 1 I 1; Hicks v, Kaufman and

Broad Home corp. (2001) 89 cal.App.4th90g, 916 [class can be certified

only "if the defendant's liability can be determined by facts common to all

members of the class"]; wrenv. ftG1,s Inventory specialists (N.D.cal.

2009) 256 F.R.D. 180, 204 ["[w]here there is no common policy or

practice on the part of the employer, class certification is unavailable.,'].)

This case is no exception.

l. Individuarized exceptions to rawfur mear and rest
period policies cannot be extrapolated from one
employee to another.

a) Meal period compliance

only one piece of evidence is common to plaintiffs' ,,meal period

class," and that is Brinker's lawful policy of providing 30-minute meal



periods to employees working shifts over five hours. Amicus nevertheless

insists certification is warranted because Brinker allegedly had a.,general

practice" of not following its own policy. (Hernandez Amicus Brief

("A8"), p. 13.) But there is no evidence of any such ,ogeneral practice.,,

Amicus - while admitting that Brinker's time records alone cannot

"show 'why' any particular break was missed," whether because of a

manager's coercion or by the employee's own choice (AB, p.25, fn. 13) -

nevertheless claims those time recor ds "coupled with credible witness

testimony" somehow prove Brinker's allegedly class-wide .opractice of not

allowing full timely meal periods when the restaurants were busy or

understaffe d."' (1d., p. 14, emphasis added.) Amicus is mistaken.

The "witness testimony" on which Amicus relies consists of

individual employees describing their experiences at their own restaurants.

on their own shifts, during the time they were employed by Brinker. None

of them professes knowledge of anything that happened to other employees

on other shifts at other restaurants - and Amicus does not claim otherwise.

Because this highly individualized testimony cannot,.reasonably be

extrapolated to others" (Dunbar v. Albertson's, Inc. (2006) 141 cal.App.4th

According to Amicus, time records may be sufficient in a case like
Hernandez v. Chipotle Mexican Griil, Inc. (2010) I I g cal.Rptr.3d 1 10,
review granted lan26,20rr, s188755. The Hernandez case involved a
"tap-on-the-shoulder" policy, not present here. Even Amicus concedes that
time records alone ane insufficient to establish violations in this case. (AB,
p .25 ,  fn .  13 . )

4



1422,1432), it does not establish a "general practice" throughout Brinker's

137 California restaurants over more than four years.

In fact, Plaintiffs' evidence directly undermines Amicus' notion that

Brinker consistently "pressured" its employees not to take meal periods.

By Plaintiffs' own estimate, meal periods generally were taken more than

75 percent of the time. (1PE54.)2 Thus, even some of Plaintiffs' declarants

admitted they regularly took meal periods. (19pE s206-5207, 5293-52g4,

537 t ; 20P85 436, 547 7, 5 507.)

of the meals not taken, many indisputably were skipped by the

employee's own choice. (3PE72l-722,780, Bl2, 923, g2g, g34, g43-g44.

861, 871, 873-874;4PE906-907.) Even named plaintiffs Romeo osorio

and June Rader testified that they at times decided not to take their meal

periods because they wanted to finish a shift early or for other personal

reasons. (20P85487 -5490, 5508.)

Managers testified that Brinker gave them the discretion to handle

meal period compliance locally, and that they developed compliance

systems to suit their own particular restaurant - establishing that Brinker

had no across-the-board practice. (3PE7l B;3pE779 ["I have always

1'Moreover, Plaintiffs' estimate is based on the mistaken assumption
that meal breaks must be provided for every fwe consecutive hours of
work - not for every five hours of work, as the Labor code explicitly
states - which substantially increases the number of meal periods not taken.
(Lab. Code, $ 512, subd. (a).)



viewed it as my responsibility as a manager, or managing partner, to

determine the particular break systems that will work best for mv stores.

and then implement and manage them.,'].)

Some managers, for example, allowed employees to take meal

periods as a group (3P8706,790,835,875;4pE880, g94, 942),while

others had a "rolling" practice whereby employees took serial breaks

(3PE730, 768, 781, 8l 1, 856, 860, 876;4pE882, Bg4, 932). Some

managers used a "buddy system" pairing employees to ensure that each

received a break (3P8697,739,745,800-80 r; 4p8942), while others had

designated "breakers" to relieve employees one at a time (3pFj73g,761,

810-811, 828; 4P8907).3 Named plainriff osorio testified that there were

designated'obreakers" at the restaurant where he worked (20p8547g,54g7-

5490) - belying his claim that restaurants were uniformly too busv or

understaffed to permit meal periods.

By its nature, Amicus' position that Brinker restaurants were

"understaffed" (AB, pp. 13, l4) raises quintessentially individual questions.

'Not only do meal period compliance methods vary from restaurant
to restaurant, but often there are variations within a single restaurant. For
example, some restaurants have one method for servers and bartenders
("front of the house" employees) and another for dishwashers and cooks
("back of the house" employees). (E.g., 3pE687, 730,761, g35, g75.)
some use one breaker system for lunch, and another for dinner (e.g.,
3P8687 -688, 7 43 -7 4.4, 7 67 -7 68, 7 89, 87 5 -87 6), and some vary their
methods depending on the day of the week (e.g.,3pE720-72r,730,744,
768, 790-7 g l, 7gg, 975-976).



whether any particular restaurant is understaffed depends on customer

volume at any given time, as well as staffing levels for various positions

(server, busser, host, bartender, cook, dishwasher). The record cited above

shows that individual managers modified their staffing and meal period

compliance methods depending on facts specific to a particular restaurant,

shift and position.

For example, one manager testified that at his restaurant he

implemented o'a rotating shift schedule for servers so that servers will take

meals at different times," but on o'weekends and holidays, when the

restaurant is busiest,o'a breaker is designated to relieve servers.

(3P8801-802; see allso, e.g., 3P8720 [manager accommodated "the increase

in the volume on specific high volume days" by employing two "breakers

instead of one"]; 3P8735 [manager modified a "'rotating break system'

depending on the sales volumes of the stores [she has] managed"].) A

determination whether any one of the various cornpliance methods

employed by individual managers resulted in the understaffing of a certain

position at a certain restaurant on a certain shift necessarily requires highly

individualized inquiries. As the Court of Appeal correctly held:

[T]he evidence does not show that Brinker had
a class-wide policy that prohibited meal breaks.
The evidence in this case indicated that some
employees took meal breaks and others did not.
For those who did not, the reasons they declined
to take a meal period require individualized
adjudication.

7



(July 22,2008 Slip Opinion ("Slip Op."), p. 49.)

b) Meal period timing

should this court reverse the court of Appeal's decision that

employers must offer a first rneal period only to employees working more

than five hours per day and a second meal period only to employees

working more than 10 hours per day (Slip Op., pp.36-37), meal period

timing violations still could not be proved on a class-wide basis. Amicus

assumes Brinker's time records will establish "each violation" by showing

'.when an employee's initial meal period was taken" and "when that

employee worked for more than five additional hours after taking an initial

meal period" (AB, pp. 18-19), but that assumption is wrong. If an

employee skipped the initial meal period - as even named Plaintiffs

sometimes did (20PE5487-5490, 5508) - there would be no record

indicating whether or when the initial meal period was made available. As

a result, it would be impossible to tell from Brinker's records whether an

ernployee worked "more than five additional hours" (AB, p. 19) after the

initial meal was offered.

Thus, the trier of fact could identify violations only on an individual

basis, after hearing live testimony from the employee, his or her manager,

and co-workers about whether and when the initial meal period was

actually provided. ,Given that "very particularized individual liability

deterrninations would be necessary," and "findings as to one [employee]



could not reasonably be extrapolated to others" (Dunbaro supra, l4l

cal.App.4th at pp. l43l-r432), a meal period timing class cannot be

certified.

c) Rest period timing

Amicus contends certification is appropriate as to Plaintiffs' claims

that Brinker has a "policy and practice of refusing to permit any rest breaks

until after four hours of work" and "of not permitting its employees to take

any rest break at all until after their first meal period.', (AB, pp. 20-zr.)4

Amicus misstates Brinker's policy on both issues.

As to the 'oafter four hours" argument, there is no evidence that

Brinker has a "policy and practice of refusing to permit any rest breaks

until after four hours of work" (AB, p. 19, emphasis added) - and Arnicus

points to none.s Brinker's policy is that a rest period must be authorized

before - not after - the end of every four-hour work period. (2lpE5913-

5915.) Because nothing in the record supports the claim that Brinker has an

institutionalized practice of not allowing "any rest breaks until after the

cornpletion of four hours of work," liability cannot (as Amicus claims) be

determined by simply tallying the number of shifts that were ,.lonser than

o Amicus does not appear to adopt plaintiffs' expansive theory that
rest periods are "triggered" at the second, sixth, and tenth hours of a shift.
(Plaintiffs' Opening Brief on the Merits (.,OB',), pp. 104, 106.)

5 Amicus cites to declarations in which witnesses testified that they
were denied l0-minute rest breaks completely - not that they received a rest
break only after working four hours. (AB, pp. 19-20.)



3Yrhours." (AB, p"20, emphasis added.) Instead, because rest periods are

not recorded and because it is Brinker's policy to authorize rest periods

before the end of each four-hour work period, a fact-finder would have to

determine on an enrLployee-by-employee basis whether Brinker,s lawful

policy was not followed.

As to the "rest-break-before-first-meal-period" argument, there are

many holes in Amicus' position. First, the notion that a rest break must

always be taken befbre the first meal finds no support in the Wage order,

which states that rest periods 'oinsofar as practicable shall be in the middle

of each work period." (cal. code Regs., t it. 8, $ 11050, subd. (12)(A); see

generally Brinker's Answer Brief on the Merits (,.ABM,'), pp. 95-9g.)

Second, there is no evidentiary support for the claim that Brinker

oohas a policy of not permitting its employees to take any rest break at all

until after their first meal period has been taken - thus effectively pushing

that first rest break to the end of the employee's shift.', (AB, p. 20,

ernphasis added.) T'he evidence, rather, indicates that employees who are

scheduled for an "early lunch" (defined by Amicus as a meal period ,.within

the first two hours" of a shift (ibid.)), are not required to take their first rest

break before that early lunch (21PE5913-5915).6

6 This timing practice makes perfect sense. If an employee's meal
period is scheduled one hour into the shift and a rest break is scheduled two
hours later, the spacing of breaks would eliminate long work periods
without a break. On the other hand, if a meal is scheduled one hour into the

1 0



Amicus' idea that the first rest break, if not offered before the first

meal, is automatical,ly pushed ooto the end of the employee's shift" - o'as

long as 6Vzhours after the shift began" (AB, pp.20-21) - is pulled out of

thin air. The evidence that Amicus cites clearly states that an employee

working a shift'ofrom l0:00 until 7:00" mttst receive a rest break "lbfy 2

o'clock," which is before the end of the first four-hour work period.

(21PE5913-5915, c i ted in AB, p.  20.)

Even if this Court holds that employers are required to authorize a

first rest break before the first meal, individual issues would still

predominate. Because rest periods are not recorded and pre-meal rest

periods are not prohibited, only a case-by-case consideration could

determine whether a particular employee at a particular restaurant under a

particular manager :received a pre-meal rest period.

For example, one Chili's manager testified that the managers at his

restaurant "grant rest breaks whenever they are requested no matter what

the employee's shift is or how long he or she has worked so far." (3P8769;

shift and the first rest break is scheduled before the meal, as Amicus
proposes, the breaks would be condensed, resulting in a longer work period
without any break. While Amicus, like Plaintiffs, suggests the solution is
to avoid o'early lunches" altogether (AB, p. 19), that proposal ignores the
realities of the restaurant industry. If an employee begins an eight-hour
shift at 3 p.rn., it is in the interests of both the employer and the employee
to schedule a meal period early in the shift. The employer will have greater
coverage during the busy dinner rush, and the employee will be working -
not taking an unpaid meal period - when customer volume is high and tips
are abundant. (See ABM, pp. 86-87.)
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see also 3P8792 ["[o]ur managers virtually always honor [rest period]

requests at the time they are made."].) He added that employees at his

restaurant "sometimes take what are, in effect, rest periods, without

management authorization," and "[a]s long as the employees are getting

their jobs done," managers generally have oono problem with these types of

rest breaks." (3PE769.) The inherently fact-specific question of when

individual employees were offered rest periods defies class treatment.

2. Courts in California have uniformly refused to
certify meal or rest period classes absent direct
evidence of a company-wide policy or practice of
prohibiting timely breaks.

a) Classes have been certified only where there
was evidence of a company-wide policy or
practice of preventing proper meal or rest
periods.

Amicus relies on three recent decisions that only prove Brinker's

point. rn Jaimez v. DAI)HS usA, Inc. (2010) 181 cal.App.4th 1286, Dilts

v. Penske Logistics, rrc (s.D.cal. 2010) 267 F.R.D. 625 and wang v.

chinese Daily News, Inc. (9th cir. 2010) 623 F.3d 743 (discussed in AB,

pp. l4-r7), there was evidence of a company-wide practice affecting all

putative class members - evidence that indisputably does not exist here.

ln Jaimez, the employer had a policy of either automatically

deducting 30 minutes per shift for each rneal break, or requiring employees

'oto sign a manifest indicating that they took a meal break, regardless of

whether they actually took the break." (18r cal.App.4th at pp. 1294-1295.)
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There also was evidence that the employer itself ,.created routes and

delivery schedules 'which it pressured [employees] to complete in g hours.,,

(Id. at p. 1300.) As a result, "plaintiff s theory of recovery, focused on

uniform policies and practices applicable to [employees] within the

relevant time period, as compared to individual claims, was and is more

amenable to class treatment than individual disposition.', (Ibid.,emphasis

added.)7 Here, by contrast, the vague understaffing allegations before this

court are specific to individual restaurants, shifts, managers and employees

and cannot be resolved on a class basis.

Similarly, in Dilts, there was undisputed evidence that the employer

"deducted thirty minutes per day regardless of whether a break was taken.',

(267 F.R.D. at p. 635.) No such policy exists here. The Dilts employer

rnaintained other oocompany-wide practices" that "actively discouraged or

prevented" driver-employees from taking statutorily authorized breaks, for

example, regularly emphasizing "that breaks were not to be taken until all

installations were completed," failing to ailow employees to acknowledge,

record or document when and if meal periods were actually taken, and

requiring employees to remain o'in constant communication with dispatch,

' Jaimez is in any event questionabre because the court reached
certification without first determining whether the Labor code obligates
employers to "provide" meal periods or "ensure" that the provided teals
are taken (181 cal.App.4th at p. 1303), as it was required to do. (Slip op.,
pp.2l-22, quoting Hicks, supra,89 cal.App.4th atp.916 and l(ashington
Mutual Bank v. superior court (2001) 24 cal.4thgas, gzo-gzl .\
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management and customers" - thus prohibiting them from taking

unintemrpted breaks. (Id.at p. 636.)

Likewise in wang, there was evidence that the employer required its

reporter-employees "to carry pagers all the time and be on call from

moming until night without ever getting a sustained off-duty period.,' (623

F.3d at p. 758.) The employer also "never told reporters that meal breaks

were available and never told them to keep track of meal breaks on a time

card." (Ibid.)

In sum, the employees in Jaimez, Dilts and Wang,,were all

ultimately controlled by the same set of central policies.,, (Dilts, supra,267

F.R.D. at p. 639.)8 class treatment was granted because evidence of a

uniform, systematically applied policy or practice allowed the trier of fact

to infer that the experiences of testifuing errployees mirrored those of non-

testiffing employees. Here, by contrast, there ls no evidence of a

centralized, institutionalized policy or practice of prohibiting timely meal or

rest periods. The Court of Appeal correctly held that a class-wide policy

cannot be inferred from testimony and time cards showing,othat some

employees took meal breaks and others did not.,' (Slip Op., p. 49). As

8 The facts ir:r these cases are comparable to those in cicairos v.
summit Logistics (2005) 133 cal.App.4th 949. (see ABM, pp. 53-55).
Although cicairos was not a class action, the employer theri discouraged
meals on a company-wide basis by maintaining an on-board computei
system that regulated its drivers' minute-by-minute activities but did not
"include an activity code" for meal periods. (133 cal.App.4th at p.962.)
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discussed next, its decision is consistent with the decisions of every federal

court to address the issue.

b) Eight federal courts have now held that
where, as here, the evidence shows that
some employees took meal and rest periods
and others did not, a,,common practicent
cannot be inferred justifying certification.

When Brinker filed its Answer Brief on the Merits, six federal couns

had held that "[i]n the absence of any explicit policy', to which missed meal

and rest breaks can be attributed and "in light of the individualized inquiries

necessary" to determine who missed breaks and why, rneal and rest break

claims are not amenable to class treatment.e Tlrrrn, supra,256 F.R.D. at p.

208; Kimoto v. McDonald's Corps. (C.D.Cal., Aug. 19, 200g, No. CV-06_

3032) 2008 wL 4690536,*6; Gabriellav. Ihells Fargo Financial, Inc.

(N.D.cal., Aug.4,2008, No. c06-4347) 2008 wL 3200190, *3: salazar v.

e When Brinker filed its Answer Brief on the Merits, nine federal courts
had adopted a "provide" standard. (ABM, pp. 55-58.) Since then, two
additional federal courts have agreed that employers need only provide
meal periods, not guarantee that the provided meals are taken. (Richards v.
Ernst & Young zzP (N.D.cal., Feb.24,2010, No. c08-4989) 2010 wL
682314, *5 [Fogel, J.l; Hostetter v. Barnes & Noble Bookseilers. Inc.
(c.D.cal., Jan.25,2010, No. cv-09 -1572) court order Denying plaintiff s
Motion for class certification ["order Denying certification"], p. 6
[Fairbank, J.]; see attached.) In addition, two district court judges
reaffirmed their prior decisions that the "provide" standard is correct.
(washington v. Joe's crab shack (N.D.cal., Dec. 23, 2010,No. c0g-555 I )
2010 wL 5396041, *12 [Harnilton, J.]; Lopez v. G.A.T. Airline Ground
support, Inc. (s.D.cal., sept. 13,2010, No. 09cv226t)2010 wL 3633177"
* l0- 1 1 [Gonzalez, cJ.].) Not a single federal court has held that
ernployers must ensure that their employees take all provided meals.
(ABM, p. 57, fn.20 [discussing a single court's dicta about an .oensure,'
standardl.)
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Avis Budget Group,lnc. (s.D.cal. 2008) 251 F.R.D . 529, 534; Kenny v.

supercuts, 1nc. (N.D.cal. 2008) 2s2 F.R.D. 641,646; Brown v. Fed.

Express corp. (c.D.cal. 2008) 249 F.R.D. 580, 5g7; see generally ABM,

pp. 1l l-113.)t0 Since then, two more courts have held that absent evidence

of an institutionalizedpractice of denying or discouraging meal breaks,

class treatment is inappropfiate. (woshington v. Joe's crab shack, supra,

2010 wL 5396041, * I l; Hostetter v. Barnes & Nobte Booksellers, sttpra,

order Denying certification, p. 9.) chief Judge Gonzalez also reaffirmed

her decision in Salazar, supra, that certification is unavailable under such

circumstances. (Lopez v. G.A.T. Airline, supra,2Ol0 wL 3633177, * 10.)rr

As here, the plaintiffs in those cases claimed that their employer..in

practice" "ignore[dl" its official, properly disseminated and legal policy of

providing meal periods.l2 And, as here, class member declarations showed

l0 The three additional courts that adopted a "provide', standard did
so outside of the class certification context.

tt The other noprovide" case issued after the Answer Brief was filed,
Richards v. Ernst & Young, supra, was decided on a motion for summary
judgment.

t2 (l(ashington, sttpra,20l0 WL 539604I, *2; see also, e.g., Lopez,
supra,2010 wL 3633177, *ll [claiming that although the employee
handbook "provided for a one hour meal period, the company-wide policy
and practice applied to ramp agents was to deny them an uninterrupted
meal period"f; salazar, supra,251 F.R.D. at p. 534 [claiming that althougtr
company policy provided for a full 30-minute meal break, employee, *ri.
often prevented from taking the allotted time]; Kenny, sttpra,252 F.R.D. at
p.642 [claiming that although the employer's meal period policy was
proper'oon paper," it had an "on going practice of not providing meal
breaks"].)
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that some employees missed some meal periods, sometimes by their own

choice and sometimes due to a manager's direction, and others never

missed meals.l3 As here, the plaintiffs in those cases offered time records

showing that meals'were not taken some - but not most - of the time.la

Moreover, employees in those cases, like Brinker's employees,

worked at different locations with different customer volume and staffing

levels, under the supervision of different managers "who were not obligated

to schedule meal periods under any uniform practice."l5 There, as here, the

" (E.g., Gabriella, supra,2008 WL 3200190, *3 ["[T]he class
member declarations, as in Brinker, describe a variety of circumstances
under which class members rnissed meal and rest periods."]; id. at*l
[plaintiffs' evidence showed that some declarants "were 'required' to work
through meal breaks," while others would "skip lunch altogether"l; Kenny,
supra,252 F.R.D. at pp. 642-643 [class declarations indicated that some
employees always took breaks, some never took breaks, and some took
breaks some of the timel.)

to 
1lhrrn, supra,256 F.R.D .atp.208 [plaintiffs' expert found meals

were not taken up to 26.1% of the tirne]; Kimoto, supra,2008 WL
4690536, *6 [time records showed "[s]ome of the employees clocked out
for their full 30 minute meal periods . . . most of the time, and some appear
to have clocked out only part of the time"]; Kenny, supra, 252 F .R.D. at p.
643 [time records demonstratedooon average the declarants did not clock
out for a full 3O-mirrute rneal break approximately 40 percent of the time
defendants were required to provide them with a rneal break"].)

tt 
lLoprr, supra,2O10 WL 3633177, * 11; see also, e.g., Washington,

supra,20 10 WL 5396041, * l2 [recognizing that "analyses into why the
breaks were not taken would require the parties to delve into each
employee's personal preference, whether a breaker was available, how busy
the restaurant was . . . ."1; Hostetter, supra, Order Denying Certificatiofl, p.
9 [noting that the evidence showed "wide variations in staffing levels
between Defendant's California stores"]; Kimoto, supro,2008 WL
4690536, *6 ["Defendant has submitted evidence showing that
authorizations to take rest periods and meal breaks vary from manager to
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employee declarants had "no knowledge of meal and rest break practices at

any other restaurant other than the one[s] [they were] employed at . . . .,,

(Washington, supra,2010 WL 5396041, *3.)

Every one of these courts, like the court of Appeal, held that such

evidence was insufficient to support adjudication of plaintiffs' claims on a

class basis. rn Kenny, for example, the court held that plaintiffls theory

o'that stores were too busy to give employees a meaningful opportunity to

take breaks"'orequires an individual inquiry into each store, each shift, each

ernployee." (252 F.R.D. atp.646.) presented, as this court is, with time

records and witness testimony showing that some employees took breaks

"nearly all the time, some none of the time, and some part of the time,,'

Judge Breyer refused to draw "an inference of a company-wide practice

that interfered with the employees' right to a meal break.', (Ibid.,emphasis

added.) He explained:

The time records actually demonstrate the
individual nature of the inquiry. Some of these
employees clocked out for their full 3O-minute
meal break nearly all the time, some none of the
time, and some part of the time. This disparity
suggests that "the availability" of meal breaks
varied employee to employee, or at least store
to store or manager to manager. Even plaintiff
herself admits that she took her full 30-minute
meal break 60 percent of the time.

manager, and also vary from store to store."]; Brown, sLtpra,24g F.R.D. at
p. 587 [noting that "the variation in facilities introduces the additional
complexity of understanding the management policies unique to each
facilify and how they impact drivers' schedulei"].)
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(Ibid.) As the washington courtrecently put it: .,[T]he onry way of

showing the 'practice' 
that plaintiff claims existed at the califomia

restaurants" would be "through individualizedanalyses of why, in each

instance, a particular emproyee did or did not take breaks . . . .,, (20r0 wL

5396041, * l  l . )

where, as here, there is no basis for deciding that certain employees,

experience is o'representative" 
of others' - and the evidence actually shows

the opposite is true - courts uniformly agree that a class cannot be certified.

B. Plaintiffs' off-The-clock And Rest period claims cannot
Be Ppev66 Through Representative, survey or statistical
Evidence.

Amicus' arguments that the off-the-clock and rest period clairns

should be certified collapse under the same legal analysis. without

evidence of an unlawfur company-wide practice, there is nothine that can

be "represented" by aggregate proof.

1. plaintiffs'off_the_clockclaims

a) There is no evidence of a company_wide
policy supporting adjudication of plaintiffs'
off-the-clock claims on a class basis.

In their operaing Brief, plaintiffs contended that,.Brinker

pervasively requires 'off-the-clock, 
work during meal periods because

workers are pervasively interrupted while on break.,, (oB, p. 12; see also

id., p. 132.) As the court of Appeal recognized, plaintiffs offered no

evidence of a'oclass-wide policy forcing employees', to work off-the-crock;
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in fact, they conceded that the only class-wide proof is Brinker's "written

corporate policy prohibiting off-the-clock work." (Slip Op., pp. 5l-52.)

Amicus, however, argues for the first time that Plaintiffs' off-the-

clock claims should be certified because Brinker as a general matter "did

not permit employees to clock back in from meal periods until 30 minutes

had passed from the start of their meal periods, even when they were called

back to work early." (AB, p. 22.) His newly-minted theory fails for several

reasons.

First, Plaintiffs never raised any argument about Brinker's purported

"policy" of not allowing ernployees whose meals were interrupted to clock

back in. Amicus cannot raise issues that were not presented by the parties

themselves. (See, e.g., Berg v. Traylor (2007) 148 Cal.App.4th 809, 823,

fn. 5; Califurnia Assn. for Safety Educ. v. Brown (1994) 30 Cal.App.4th

1264, 127 5.)

Second, there is no evidence that Brinker, by policy or systemic

practice, called employees back to work before the end of a meal break.

Nor is there any evidence that if an employee, based on individual

circumstances, was called back to work before the rneal period ended, that

Brinker's policy required him or her to remain clocked out for the

remainder of the 30-minute period. Amicus' attempts to establish such a

practice by pointing to Brinker's lawful policy of mandating 30-minute

meal periods and further requiring that employees clock out during those
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periods, miss the mark. There is no evidence that Brinker's meal period

policy, as wriffen or as applied, required employees to remain clocked out

even after they retu:rned to work from a meal break. In fact, an additional

Brinker policy establishes the opposite. Brinker's "Hourly Employee

Handbook" prohibirts off-the-clock work and explicitly advises each

employee: "[I]f you believe your time records are not recorded accurately,

you must notiff a Manager immediately, so the time can be accurately

recorded for payroll purposes." (19PE5 I 81-5 I 82.)

Amicus cites some declarants who said they were "required" to work

off the clock during meal periods (e.g., lPEl66); he cites others who

simply stated they "performed job duties while clocked out for meal

breaks" - without indicating whether or not their managers required it

(lPE130).'u still others said they were 'oregularly denied a 30-minute

uninterrupted off-duty break" - without any indication whether they

performed off-the-clock work at all. (rPEl26 1PE153.) None of the

declarants indicated that any requests to adjust their time records to reflect

r6 Amicus is thus wrong that Plaintiffs "limited their off-the-clock
claims to instances in which a manager required a worker to return early
from a break." (AB, p. 23, fn. 12, emphasis added.) Likewise, Amicus,
assumption that there is no "rational reason a worker would return early
from a meal period" (ibid.) is contradicted by evidence that servers
complained about having to take unpaid 30-minute meal periods and
"forego tips for half an hour." (3PE780, 814.) As mentioned above, named
Plaintiffs sometimes elected not to take any part of a meal period.
(20PE5487 -5490, 5 508.)
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the work they performed during meal periods were denied. Presented with

this evidence, the Court of Appeal correctly concluded that the "resolution

of these claims wourld require individual inquiries in to whether any

employee actually worked off the clock, whether managers had actual or

constructive knowledge of such work and whether managers coerced or

encouraged such work." (Slip Op., p.52)t7

Amicus' contention that Brinker automatically deducts 30 minutes

from its employees' time cards "even when they [are] called back to work

early" (AB, p. 22) is also squarely defeated by evidence in the record

proving that Brinker has no policy of automatic 3O-minute deductions.

Plaintiffs' own estimate of their "damages based on a sampling of the

Brinker time records" - a document they filed with their motion for class

certification - has an entire category of "meal period violations where [theJ

meal period was less than 30 minutes," demonstrating that 30 minutes is

not automatically deducted. (2P8551-585, emphasis added.) There also is

17 Several managers testified that they took affirmative steps to
ensure that meals in their restaurants were not intenupted. (See, e.g.,
3P8745 ["We have a dedicated break area set up specifically to ensure that
employees have a place to take their breaks where they will not be
interrupted."]; 3PE8l3-814 ["chili's cypress has a separate 'break room'
for employees to use for meal or rest breaks. . . . I have not seen any
problem with employees on meal periods or rest breaks getting interrupted
with any requests for work. No employee has ever complained to me that
his or her meal periods were interrupted."]; 3PE783 ["To make sure
employees are not intemrpted on the break and have space to relax, our
store has a designated break table in the rear of the restaurant where
employees often sit during rest breaks or meal periods."].)
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testimony in the record - featured prominently in Plaintiffs' Opening Brief

(p. 16) - that Brinker can run a "Meal period compliance Report,'showing

all "employee shifts that lasted over five hours with breaks that were less

than 30 minutes." (1P8226,244, emphasis added.)

Thus, this is not a case in which the employer has a company-wide

policy of automatically deducting 30 minutes from its employees' time

cards "regardless of whether they actually took the break." (Jaimez, supra,

181 cal.App.4th at pp. 1294-1295; Dilts, supro,267 F.R.D. at p. 635.) To

the contrary, the evidence shows that Brinker didrecord meal periods under

30 minutes, and that it specifically instructed employees to notify their

managers if their time records did not accurately reflect the amount of time

they worked.ls A class action is not warranted.

b) Representative evidence cannot overcome
the trial management obstacles posed by the
lack of class,wide proof.

Amicus nevertheless would have this Court believe that even where

there is no company-wide evidence of wrongdoing, off-the-clock liability

18 Because there is no evidence of an automatic 30-minute
deduction, Amicus' related contention that Brinker "violated its legal duty
to maintain accurate meal period records" - and that Plaintiffs thus .,should
be permitted to prove [their off-the-clock claims] through reasonable
inference" (AB, p. 23, fn.l2) - is groundless. The cases on which Amicus
relies - standing for the proposition that "the consequence of the
employer's failure to keep [] accurate records must fall on the employer"
(id., p. 10 & fn. 7, citing cases) - have no relevance here.
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can be established by "representative" evidence. Amicus cites no case for

his position; in fact, all authority is to the contrary.

Reed v. County of Orange (C.D.Cal. 2010) 266 F.R.D . 446, is

illustrative. There, the court decertified plaintiff s off-the-clock claims

under the Fair Labor Standards Act, finding that because "[t]here was no

single, uniform policy not to pay overtime," if the plaintiffs "were denied or

discouraged frorn reporting overtime pay, it occurred in many different

ways, by many different managers, at different times.,' (Id. atp. a5S.)

As here, the Reed plaintiffs insisted that "representative testimony"

could resolve any trial management problems. (266 F.R.D. atp.462.) The

court disagreed, holding that where individual class members' claims are

characterized by materially divergent facts, representative testimony cannot

capture those differences, and would result in overpayment for some class

members and underpayment for others. (ld. atpp.462-463.) It explained:

In a c,ollective action in which all members are
similarly situated, plaintiffs may be permitted to
establish their case using representative
testimony. Decertifying a collective action is
appropriate, however, when a jury trial would
consist of a large number of separate mini-trials
and would consume significant judicial time
and resources. . . . Representative testimony
will not accurately capture each Plaintiff's
diverse factual circumstances. This will result
in some Plaintffi being prejudiced by
underpayment on their claims as well as
prejudice to Defendant, whichwill overpay
some ,Plaintffi on their claims. . . . It is
oxymoronic to use such a device in a case
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where proof regarding each individual plaintiff
is required to show liabiltty.

(Ibid., internal quotations and citations omitted, emphasis added; see also

Smithv. T-Mobile USA, Inc. (C.D.Cal., Aug. 15,2007,No. CV-O5-5274)

2007 WL2385131, *6 [reconsidering certification of off-the-clock claims

after "discovery . . . failed to yield evidence of any nationwide policy or

practice," and "the proffered evidence indicate[d] only "sporadic violations

[of defendants' compliant off-the-clock policy] arising out of individual

circumstances, rather than violations stemming from a common impetus"l.)

By contrast, off-the-clock classes have been certified - and

representative proof allowed - where evidence of a company-wide practice

exists. ln Adoma v. Univ. of Phoenix (E.D.Cal. 2010) 270 F.R.D. 543

(cited in AB, p. 31, fn. 15), for example, the court certified an off-the-clock

class where plaintiffs claimed that the employer's company-wide system

for tracking employees' availability demonstrated that employees had

worked overtime hours not recorded by the company's separate system for

tracking overtime. (Id. atpp.546,548-551.) Likewise, in Lopez, supra, an

off-the-clock class was certified because liability turned on the employer's

class-wide practice of requiring employees to park in designated lots far

from the work area and take a shuttle bus to the site - without

compensating them for that travel time. (2010 WL 3633 177, *10.)
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Here, there r,s "no evidence of any company-wide or class-wide

policy of requiring 'off-the-clock' work, and the individualized assessment

necessary to ascertain whether there were in fact any employees who were

told to work 'off-the-clock' would not be susceptible to common proof.,'

(Washington, supra,2O10 WL 5396041, * 13.) The Court of Appeal

correctly held an off-the-clock claim could not be certified.

2. Plaintiffs' rest period claims

a) The trial court did not make any finding
about the use of representative proof to
resolve Plaintiffs' rest period claims, and
even if it had, it would be entitled to no
deference.

Amicus' rest period argument starts with the mistaken assumption

that the'oCourt of Appeal rejected the trial court's conclusion that plaintiffs

could establish Brinrker's liability through expert surveys, statistical

analysis, and other classwide proof." (AB, p. 25.) Although he

acknowledges that Plaintiffs never "submitted their statistical experts'

reports and detailed proposed methodologies to the trial court," Amicus

nevertheless insists the trial court was somehow "fully aware of the parties'

positions." (1d., p.24.) Amicus cannot seriously contend that plaintiffs -

without ever presenrting any representative evidence - satisfied their burden

of establishing how such evidence could "effectively manage the issues" at

trial. (Dunbar, supra,14l Cal.App. th atp. 1432.)
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In any event, the trial court made no finding that representative

evidence could "effectively manage" plaintiffs, rest period claims. In its

short, conclusory order, the court simply stated that what Brinker o.must do

to comply with the Labor code" is a "common legal issue," and that

o'common alleged issues of meal and rest period violations predominate.,'

( lPE l -2 . )

Moreover, had the trial court actually made a finding about

representative evidence, it would not be entitled to deference, as Amicus

argues. (AB, p. 3.) The trial court certified a class on the .o,incorrect

assumption"'that it was not required to oo'examine the issues framed by the

pleadings and the law applicable to the causes of action alleged."' (Slip

op., pp. 20-22, quoting Linder v. Thrifty oil co. (2000) 23 cal.4th 429,

436 and Hicks, supra,89 cal.App.4th at p. 916.) Reviewing courts do not

defer to certification orders based on the wrong legal premise, even if

supported by substarntial evidence. (Linder, supra,23 cal.4th atp.436.)

b) Had the trial court properly defined the
elements of Plaintiffs' rest period claims, it
would have decided - as every other court
has * that absent evidence of an
institutionalized practice of denying rest
breaks, class-wide liability cannot be
established by representative proof.

Amicus next contends that because'othere can only be two answers',

to the question ohhy" a rest break was missed, representative evidence is
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adequate to resolve plaintiffs' craims. (AB, p. 26.) Amiurs oversimplifies

the evidence and mischaracterizes the law.

(1) plaintiffs' rest period claims involve
inherently individualized inquiries.

Whether a particular manager at a particular restaurant ..autho rized,,

a rest break is a fact-specific question that can be established onlv bv

individualized inquiry. re

The evidence demonstrates, for example, that several managers

encouraged their employees to take their rest breaks during .,non_peak,,

times, when customer volume was lower. (E.g., 3pE72r-722.\ one

manager testified that he "[o]ccasionally" had ..to defer the break for

several minutes, for business reasons" (3pE7g3), while another testified

that o'even when the store is very busy, if an employee really needs to take

the break at that time, and cannot wait several minutes,,, he ,.will figure out

how to" provide a rest break (3pE745). Because the wage order requires

that rest periods be authori zed inthe middle of each work period ,.insofar as

practicable" (cal. code Regs., tit. g, $ r 1050, subd. (r2xA)), the trier of

fact will have to determine based on the unique factual circumstances

le Amicus' statement that the court of Appeal suggested there are

;::3lfng31s1Ute separare answers !o the .*hi, qu.st-iin,,(AB, p. ial ohyperbole. The courr of Appeal stated onry that pruintiiirl ,;;;;1""'
claims must be decided on an employee-by-employee basis, which wouldresult in "thousands of mini-trials,' (slip dp., p-.3;)_ not 16 million
different answers.
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whether it was "practicabre" to alrow a rest break at the requested time, or

whether a manager in deferring the break actualry discouraged it.

Individualized inquiries are also necessary because different

restaurants had different compliance methods. At some restaurants,

employees 'omust get permission from a manager before taking a rest break',

(3P8745), while at others employees ,otake what are, in effect, rest periods,

without management authorization" (3pE76g-770). In addition, many

seryers "resist taking rest periods because they . . . do not want to Iose out

on tips they would otherwise receive if they were working." (3pE 721.)

Evidence of significant variations among individual restaurants,

managers and employees confirms that this question cannot be resolved

class-wide "by the testirnony of a handful of similarly situated workers

describing comparable practices in a range of Brinker restaurants,, (AB, p.

28, fn. l4). Instead, a fact-finder will have to hear testimony from each

employee claiming rlo have been denied a rest break, his manager and his

co-workers to decide whether a full rest period was actually prohibited or

discouraged. As the court explained in Kimoto, srpra,the evidence might

'oshow that in a particular case the store manager instructed an employee to

help a customer rather than take the ten-minute break. Such an instruction

could be viewed as the employer not 'providing"' a break; however,.it is an

individual question that cannot be resolved class wide.,' (200g wL

4690536, *7.)
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Because "[t]he issue of whether rest periods are prohibited or

voluntarily declined is by its nature an individual inquiry', (slip op., p.3l),

courts in California have routinely declined to certi$r such claims. (E.g.,

IMashington, suprq 2010 wL s4396041, *13; Hostetter, stlpra, order

Denying Certification, p. l l.) This case is no different.

(2) Representativeevidence,standing
aloneo cannot supply the class_wide
proof necessary for certification.

Amicus' claim that the existence of an institutionalizedpractice

about rest breaks can be established with representative evidence (AB, pp.

28-34) is wrong. In the analogous misclassification context, the Ninth

circuit held that absent "common proof," the requisite o.fact intensive

inquiries" cannot be avoided by the use of "'innovative procedural tools'

such as questionnaines, statistical or sampling evidence, representative

testimony, separate judicial or administrative mini-proceedings, expert

testimony, etc." (vinole v. countrywide Home Loans, Inc. (9thcir. 2009)

571 F.3d 935,947; see also In re wells Fargo Home Mortgage overttme

Pay Litig. (N.D.Cal" 2010) 268 F.R.D . 604,6t2.)

Amicus nevertheless insists that "as a mechanism for determining a

defendant's aggregate liability," ooproperly conducted surveys and

statistically valid analyses of those survey results can yield even lnore

accurate results than would occur by class member-by-class member trial

testimony." (AB, pp.32-33, emphasis added.) But every case Amicus
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cites for this proposition discusses the propriety of representative evidence

in the context of determining a defendant's aggregate domages, not

liability. (1d., citing Pharmaceutical Industry Average l(holesale price

Litig. (lst cir. 2009) 582 F.3d 156, r97-98 [involving challenge to district

court's award of "aggregate damages 'without any individualized

determination of damages as to a single class member . . . ."'1, original

emphasis, citation omitted; Braun v. I(al-Mart, Inc. (D.Minn., June 30,

2008, No. l9-co-01-9790) 2008 wL 2596918, concl. of Law No. 22

["The court is entitled to make an aggregate damages award to the class

based on representative testimony and statistical analyses."]; Long v. Trans

llorld Airlines, 1n c. (N.D.lll. l99l ) 761 F.Supp. 1320, 1322 laddressing,

after granting summary judgment for plaintiffs 'oas to liability," .,how

litigation of the damages issues shall proceed"f; Bell v. Farmers Ins.

Exchange (2004) 1 I 5 cal.App.4th 7 15, 721, 7 5r [approving "the use of

statistical sampling and extrapolation . . . in the determination of damages,'

given that plaintiffs already had "prevailed on liability issues"l.) None of

these cases allowed representative proof to establish liability.

Amicus twice cites Newberg's class action treatise to support his

claim that liability can be established by representative proof (AB, p. 3l, fn.

15 & id., pp.32-33, fn. 17), but the section he cites addresses only the

"fp]ropriety of aggregate damages" (3 Newberg on class Actions (4th ed.

2002) $ 10:5, emphasis added), and explicitly states: "If the liability to the
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class is proved, then class recovery entitlement is measured by individual

or aggregate proofs of loss or of the defendant's unjust enrichment.,' (Ibid.,

emphasis added.) where, as here, liability has notbeen proved and there is

no company-wide evidence on which class-wide liability can be based.

there is no authority to suggest that representative evidence can establish

liability on a class-wide basis.

Such use ofrepresentative evidence is not only unprecedented, but

also would jeopardize Brinker's federal and state constitutional due process

rights. (see, e.g., city of san Jose v. superior court (rg74) 12 ca1.3d,447.

462lwhere nuisance liability would be predicated on the ,,impact of certain

activities on a particular piece of land" and specific characteristics of the

parcel would factor into the analysis, any attempt to determine liability on a

class basis would require "superficial adjudications,'that ,,could deprive

either the defendant or the members of the class - or both - of a fair trial,,l;

Jimenez v. Domino's pizzs, Inc. (C.D.Ca|.2006) 23g F.R.D .241,251

[denying certification on plaintiffs' overtime claims .obecause of the

individualized inquiries required" and because the employer,ohas a right to

cross-examine each [employee] to determine whether there is liability as to

that specific person"]; see generally consolidated Answer to Amicus

Curiae Briefs, pp. 37 -a0.)

The same due process concerns, in fact, would surface if any of

Plaintiffs' claims were to be litigated on a class basis. Without evidence of
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an unlawful practice generally applicable to Brinker employees, due

process requires the court to determine which employees missed full,

uninterrupted breaks and why on an employee-by-employee basis.

N. THE COUITT OF APPEAL'S DECISION IS SOUND.

A. A class Trial In This case would Be unmanageable And
Counterproductive.

Although everyone agrees that "meal and rest periods have long

been viewed as part of the remedial worker protection framework,' (Murphy

v. Kenneth cole Prods., Inc. (2007) 40 cal.4th r0g4,l l05), no court has

indicated that a class action is the only - or always the best - means to

achieve compliance with california's wage and hour laws. If that were

true, courts would automatically certifu every labor claim without regard to

whether class action requirements were satisfied. This court, however, has

been mindful "of the dangers of injustice" inherent in class actions and of

the "limited scope within which [class actionJ suits serve beneficiat

purposes. Indeed, it has consistently admonished trial courts . . . to allow

maintenance of the class action only where substantial benefits accrue both

to litigants and the c,ourts." (city of san Jose, supra,12 cal.3d atp. 459,

emphasis added.)

with these principles in mind, courts have repeatedly and

consistently denied certification of meal and rest period classes absent

evidence of a comparny-wide practice forbidding or discouraging employee
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breaks, recognizing the "difficulties in managing . . . a wide-ranging factual

inquiry" that encompasses scores of different work locations and individual

managers. (Brown v. Federal Express corp., suprq 249 F.R.D. at p. 5g7.)

Brown, for example, explains that because plaintiffs'opropose no method of

common proof that would establish FedEx's policies prevent drivers from

taking required breaks," a class action would mire the Court in ..over 5000

mini-trials regarding individual job duties and expectations." (Ibid.)

Amicus' stated concern - that if Plaintiffs' meal and rest period

claims are relegated to individual actions, "few if any individual workers

will have the resources," 'oor the prospect of a sizeable enough potential

recovery," "to pursue these types of claims at all" (AB, pp. 33-34)- was

rejected by the Brown court, which concluded that a class action without

common proof would create exactly the same problems (249 F.R.D. at pp.

587-588). The courl explained that because class treatment would still

"require individual ,class members to establish the reason for their missed

breaks, class members wouldface many of the same dfficutties in

motivation and expenditure of resources that they would encounter in

separate actions." (Ibid., emphasis added.) "In addition to this, they would

face the inevitable delay imposed by waiting for the resolution of thousands

of individual factual claims in the class action.- (ld. at p. 588.)

Reed v. County of orange, supra, echoes these concerns. There, the

court decertified off-the-clock claims because permitting them ,.to proceed
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as a collective action would be neither efficient nor fair to Defendants or

Plaintiffs." (266 F.R.D. atp.462.) Reed explains that ,,[g]iven plaintiffs,

varying factual and employment settings and the lack of substantial

evidence that Plaintiffs were subjected to a uniform decision, policy or

practice . . . the jury will have to make individualized determinations.,,

(Ibid.) There, as here, each plaintiff ..may have had several supervisors

who will be required to testi$' at trial, and any claims and defenses must be

made, explored, and tested on an individualized basis. proceeding

collectively . . . would, in short, be unmanageable, chaotic and

counterproductive." (Ibid., emphasis added; see also In re lltells Fargo,

supra,268 F.R.D.at p. 614 ["Any trial would be consumed by

individualized inquiries into how each class member spent his or her day,

making a class action no better than numerous individual actions.',1.)

B. The court of Appeal's Decision In No way Eviscerates
Employees' Ability To pursue Individuar Actions.

Amicus' contention that the Court of Appeal's decision will result in

"few if any workers [being] abre to prosecute [meal and rest period]

claims . . . on an individual basis" (AB, p. 35) is also unfounded.

contrary to what Amicus claims, the court of Appeal never said that

'oto pursue individual litigation,"'oeach individual Brinker employee', must

"affirmatively document the circumstances surrounding" the hundreds of

breaks he or she took - or did not take - while employed by Brinker. (AB.
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p'36') In fact, the Court of Appeal's opinion nowhere mentions Amicus,

idea of "break-by-break proof' (ibid.),referring only to the necessity of an

analysis 'oas to each employee." (Slip Op., pp.32.45.)

Moreover, tJhe court of Appeal's opinion nowhere suggests that an

employee must have "affrrmatively documentfed]', each allegedly

prohibited break to estabrish liability (AB, p. 36) - but states instead that

the trier of fact will have to make an "individual inquiry as to all Brinker

employees to deterrnine if [they missed breaks] because Brinker failed to

make them available, or employees chose not to take them" (Slip op., p.

48).'o That "individual inquiry" could take the form of testimony, for

example, from a server who worked evening shifts, that on Friday and

Saturday nights his breaks were effectively prohibited by the high customer

volume and low stalfing levels at his particular restaurant. Brinker, in turn,

could present testimony from the restaurant's manager that extra breakers

were employed on weekends so that seryers could take breaks. It might

also present testimo:ny from the server's co-workers about the claimant,s

- 
20 Again, Amicus' suggestion that Brinker,s records are somehow

"falsified" or inaccurate (AB, pp. 5, 37, citing Hernandez v. Mendoza
I1?q? 199 cal.App"3d72t,727 and,Andersonv. Mt. clements potte:ry co.(1946) 328 u.s. 680, 687) finds no support in the record - and Amicus
cites none. The Mt. clements line of cases cited by Amicus allows the use
of representative evidence to establish hours workld once liability is
shown - and only where the employer failed to maintain legally iequired
records' Even if there was evidence that Brinker's records were inaccurate
(there is not), those cases do not stand for the proposition that tiabitity can
be proved by representative evidence - which is the issue before this Court.
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preference to work through breaks to earn additional tips. "lt is the trial

court's role to assess the credibility of the various witnesses, to weigh the

evidence to resolve the conflicts in the evidence." (In re casey D. (1999)

70 Cal.App.4th 38,52.)

The Court of Appeal's opinion thus creates no impediment to

individual actions, which remain as robust and viable as ever, and would be

the more ooefficient" and "fair" solution where, as here, there is no

company-wide proof allowing Brinker's liability to be manageably resolved

on a class basis. (Reed, suprq 266 F.R.D. at p. 462.)

C. The Court Of Appeal's Decision Allows Employees To
Pursue Class Actions Where There Is Compiany-Wide
Evidence Of Wrongdoing.

Finally, Amicus' suggestion that if the court of Appeal's decision is

affirmed, class actions will "no longer be available to remedy meal and rest

break violations allegedly caused by supervisor pressure or coercion" (AB,

p. 35) is misguided. Indeed, as discussed above , supra, pp. 12-14,25,

where courts found there was a company-wide practice class certification

has been granted, as in Jaimez, Dilts, I4tang and Adoma.

The Court of Appeal's opinion that certification is improper here,

where there is no such class-wide evidence of wrongdoing, does not sound

the death knell for all class actions in break cases. In fact. the Court of

Appeal itself emphasized that its conclusion "does not dictate" that meal

and rest period claims o'can never be certified as a matter of law. Rather.
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we are only concluding that under the facts presented to the trial court in

this case, and the manner in which plaintiffs' claims are defined, the claims

in this case are not suitable for class treatment." (slip op., p. 33.) Its

limited decision is sound.

CONCLUSION

For all of the reasons set forth above and in Brinker's Answer Brief

on the Merits and consolidated Answer to Amicus curiae Briefs, Brinker

respectfully requests that this Court affirm the judgment of the Court of

Appeal in its entirety.

Respectfully submitted,
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& FELD LLP
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UN]TED STATES DTSTRICT COURT
CENTRAIJ DTSTRICT OF' CA],IFORNfA

CIVIL MINUTES -- GENERAIJ

Cv 09-1572-vBr(sSx; Dat.ed: ,January 25, 2O1O

Chas Hostett.er -rz- Barnes  & Nob]e  Bookse l le rs ,  fnc . ,  eL  aL .

PRESENT: HONORABLE VAIJERIE BAKER

Rita Sanchez
Courtroom Deputy

ATTORNEYS PRESENT FOR PLATNTIFFS:

None presenL

PROCEEDTNGS (TN CTIAMBERS) :

MINUTES FORM 90
CIVIL - GEN

FATRBANK, U.S. DISTRICT ,JUDGE

None Present
Court Reporter

ATTORNEYS PRESE}fI FOR DSFENDANTS :

None present

COURT ORDER DENYING PIAINTITF,S MOTION
FOR CrASS CERTIFTCATTON [DOC. # 23J

I.  Rul ing

The court  has received, read, and considered plaint i f f ,s Motion forC lass  Cer t i f i ca t ion ,  and suppor t ing  papers  (docs .  #  ZZ,  24) ;  Defendant , ,sOpposit ion, and support . ing plp.r"  (docs. # ZS, 26);  and plaint i f f ,s
Rep ly ,  and supporE ing  p"p- -s  iao" .  #  z l r -  on , fanuary  2L ,  2oro ,  the  cour ti ssued a  MinuLe orde i  t0 " " .  #  32)_ ten ta t i v " i y  o .ny ing  p la in t i f f , s  Mot ion .on ' fanuary 22, 201-0, the court  herd a hearini  on plaint i f f ,s Motion andtook the maLter under submission.

Aft 'er further considering Lhe papers f i led, the evidence su-bmit t ,ed,and the argrrments of counsel,  the couit  DENTES plaint i f f ,s Motion on theground Ehac PlainLiff has not shown that at least one of the requirement,sset forth in Federal  Rule of Civi l  procedure 23 (b) is met:

A. Rule 23 (b) (z) ,  plaint i f f  has not,  shown that the act ion ispr imari ly for in junct ive or decl .r icory rer ief  and thuscert i f icat ion under Rule 23|Jo) (21 is inappropriaJe.

B- Rule 23 (b) (3) :  praint i f f  has not shown that eommon i_ssuespredominate over individuar issues for any or piaint i f f ,  s

I- r -

In i t ia ls of Deputy Clerk rs



Case2:09-cv-01572-VBF-SS Document34 Filed 011251201A page 2 of j6

claims '  P-Laint i f f  has also not shown that a class act ion issuperior to other methods of adjud. icat ion.

The Cour t  a lso  c lec l ines  to  s tay  i t s  ru l ing  on  p la in t i f f , s  MoL ion  fo rcrass cert i f icat ion rrnt i l  the cal i fornia supreme court  issues a decisioni n  B r i n k e r  R e s t a u r a n l :  c o r p |  v .  s u p e r i o r  c o u r t ,  1 9 6  p . 3 d  2 1 G  ( c a r .  2 o 0 g ) .Good cause for a stay is noU shown.

ff, Background

on March 5, 2009, this crass act ion was removed from state court ,pursuant to t .he Classi  Act, ion Fairness Act ("CAFA").  The operat iwe
compla in t  i s  P la in t i f f , s  F i rs t  Amended Compla in t  ( "FAC, ) ,  i i f .a  in  s ta tecour t  on  January  2 j . ,  2OO9.

Plainuif f  workedl as an assist ,anL manager for Defendant bet,ween Apri I15 ,  2007 and June 28 ,  2oag a t  one o f  Defendant ,s  ca l - i fo rn i_a  s to res .opp 'n  9=2-3 ;  Ashby  Dec1. ,  EX.  l -9 .  p ta in t i f f  a l leges ,  ind iv idua l l y  and onbehalf  of  a putat ive class of s imi lar ly si tuated ion-"*"*pt employees,
that Defendant.regurar ly required praint i f f  and t ,he class members: ( i )
to work over 

"igl! 
hours per day or forty hours per week without beingpaid overt ime; ( i i )  to work ovei f ive hoirs per day without beingprovided a thirty-minute mear period, and wiitrout Leing compensated. onehour of pay for.each day a meal per iod was noL provide&; and ( i i i )  towork without being provided a minimum ten minute rest, period for everyfour hours worked, and withouE being compensated. one hour of pay for eachworkday that a rest per iod was not provibed. FAC f 11.

The FAC al leges the fol_Iowj-ng causes of acLion: (1) fai l -ure to pay
wages and 'over t ime,  in  v io la t i -on  o f  car i fo rn ia  Labor  code s  510;  (2 )
fairure to provide mear breaks, in violat , ion of cal i fornia Labor Code s226 '7 ;  (3 )  fa i lu re  Eo prov ide  res t  b reaks ,  in  v io la t ion  o f  ca l i fo rn ia
Labor  code s  226.7 ;  (a )  wa i t ing  t ime pena lL ies ,  pursuanE to  ca l i fo rn ia
Labor  Code s  203;  (5 )  v io la t . ion  o f  ca l i fo rn ia ,s  i Jn fa i r  compet i t ion  Law,Bus iness  & pro fess ions  Code SS L72OO.  e t  seg . ;  and (G)  c iv i t  pena l t ies ,
pursuant to Cal i fornia Labor Code S 2d99.

Praint i f f  moves Eo cert , i fy Ehe act ion as a class act ion under
Federal  Rule of c iv i l -  Procedure 23. The proposed class is def ined inPlaint j - f f  's Motion palcers as folrows: . 'aI l  

fersons who are emproyed orhave been employed, anrl who have worked one Lr *oru shifts as hourly non-exempt 'assist ,ant managers'  at  Barnes & Noble Booksel lers,  rnc. in thes L a t e  o f  c a l i f o r n i a  s : L n c e  M a r c h  2 1 ,  2 0 0 6  . u  p r .  ,  s  M e m .  p .  &  A .  3 : 1 5 _ l _ 7 .

IIf . Legal Sta.ndard

MTNUTES FORM 90
CTVTL - GEN

- z -
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To obtain class cert i f icat ion under Rule 23, plaint i f f  has theburden of demonstrating 'that 
the four requirements of Rule 23 (a) are met,and that at least one of the Ehree addit,ional requir.*urrl" set forth inR u L e  2 3  ( b )  i s  m e t  -  U n i t e d  S t e e _ l  v .  C o n o c o p h i l l i p s  C o . ,  _ _  F . 3 d  * _ ,  2 0 1 0W L  2 2 7 n ,  a t  * 3 - 4  ( 9 t h  C i r .  2 0 1 0 ) .  . t f n  d e t e r m i n i n g  t h e  p r o p r i e t y  o f  acLass act ion, the quest ion is noE, whether Ehe ptainl i r f  oi  plaint i f fs

have stated a cause of act. ion or wi l l  prevai l  on the meri ts,  but ratherwhether the requirement.s of Rule z:  ar l  met[ , ] ,  and ,nothing in ei therthe language or history of Rule 23. .  .gives a court  any authori ty toconduct a preliminary inquiry into Lhe merits of a suit in order todetermine whether i t  may be maintained as a crass act ion., ,  rd.  at  *5( q u o t i n g  E i s e n  v -  c a r r , j s - r e  t  J a c q u e r i n ,  4 r ?  u . s .  1 5 6 ,  L 7 7 - 7 g  \ r g 7 4 ) r  -  Acourt  has f lexibi l i ty in managing a class act ion, inctuaing the abi l i tyt o  d e c e r t i f y .  I d .  a L  * G .

IV. Analysis

plaint i f f  argiues that the four prerequisi tes of Rule 23 (a) are met,and t'hat the proposed cLass action mly be 
-maintain*a 

p"r"rrant to eitherR u l e  2 3 ( b )  ( 2 )  o r  R u I e  2 3 ( b )  ( 3 ) .  n e f e n d a n t  a r g u e s  t h a t  p l a i n t i f f , s  M o t , i o ns h o u l d  b e  d e n i e d  f o r  E h e  f , o r l o w i n g  r e a s o n s r  i r l  R u r e  2 3 ( n i ( : ) , s
"p redominance"  regu i rement  i s  no t  met  i  e )  RuIe  23(b)  (3 ) ;s  . , super io r i t y , ,
requ i rement  i s  no t  met ;  (3 )  Ru le  23(a)  (4 ) ,s  , ,adequacy , ,  p rerequ is i te  i snot met ' ;  and (4) this act ion should not be cert i f ieo'p"t"r"rr t ,  Lo Rule23 (b) (2) .  Defendant does not appear t ,o argue thaL plaint i f f  has fai ledto show the Rule- 23 (a) prerequisites of "ni.merosity,,, ,.commonar- ity,, and"typj-ca1ity, ,  wit ,h respect to the proposed class.

A. RuIe 23 (b)

As set forth berow, prainLif f  has faired to show that anyregu i rement  under  Rure  23(b)  i s  met ,  and there fore  pra in t i f f , s  Mot ion  isden ied  on  tha t  bas is .

1 .  RuIe  23  (b )  (3 )

To main ta in  a  c lass  ac t ion  under  RuIe  23  (b )  (3 )  ,  p la in t i f f  musL showthat:  (1) "quest ions of Iaw or fact common to class members predominate
over any queStions affect. ing onty individual members,, ,  and (2) . .a c]assact ion is superior t 'o other avai lable methods for fair ly and eff ic ient. lya d j u d i c a t i n g  t . h e  c o n t r o v e r s y . ,  F e d .  R .  C i v .  p .  2 3 ( b )  ( 3 ) .

a. Predominance

MINUTES
CIVTIJ -

FORM 90
GEN
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The predominancer inquiry concerns whether a plaint i f f ,s ' ,actuaI
legal theory" is "one in which common issues of law or fact. . .predominate
o v e r  i n d i v i d u a l  q u e s t i o n s . , ,  U n i t e d  S t e e J ,  _ _  F . 3 d  - _ ,  2 0 1 0  W L  2 2 7 0 I ,  a t*5. "To determine whrether common issues pred.ominate, this court  must
f i rst  examine the substant ive issues raisla by plaint. i f fs and. second
inquire into Ehe proof relevant to each issue., ,  Brown v. Fed. Express
C o r p .  t  2 4 9  F . R . D .  5 8 0  ,  S B 4  ( C . D .  C a ] .  2 0 0 g )  ( c i t i n g  J i m e n e z  v .  D o m i n o ,  s
P i z z a ,  I n c . ,  2 3 8  F . R . D .  2 4 L ,  Z S t  ( C . O .  C a l .  2 0 0 6 ) )  .  "  [ I ]  f  t h e  m a i n
issues in a case require the separate adjudicat ion of each class meTnlcer,  s
ind iv idua l  c la im or  de fense,  a  Ru le  23  (b )  (3 )  ac t ion  wou ld .  be
inappropr ia te .  "  z inser  v .  Accuf  l - i x  Research  Ins t . ,  253 F .3d  l_1g0,  l_1gg(9th Cir. 2001-) (quoting 7A CHARLEs Ar,AN wRrcHr, Er Ar,., FEDERAT, pRAcrrcE &
P R o c E D U R E  s  1 7 7 8  a t .  5 3 5 - 3 9  ( z d  e a -  l - 9 8 6 )  )  -  s e e  a J s o  B r o w n ,  2 4 g  F . R . D .  a t
583-84 ("When common quest ions present.  a signi f icant aspect of the case
and they can be resoLved for al l  members of the class in a single
adjudicat ion, Lhere is clear jusLif icat, ion for handl ing the di ipute on a
representa t ive  ra ther  than on  an  ind iv idua l  bas is  . . . . , ,1  ( " i tuCton
omitted) .

i. MeaI Break Clairn

Both  par t ies  focus  pr imar i ry  on  pra in t i f f  , s  mea]  b reak  c l_a im.
Plaint. i f f  argues that:  ( i )  Defendant has a pol icy of understaff ing thaL
prevent,s assistanE managers from taking meal breaks; ( i i )  when no punches
for a meal break appear on an assistant manager,s t ime sheet,  Defend.ant,s
managers manually add punches for a E.hirty-minut.e meal break based. on the
assumption that assistant managiers were provided a meal break, thereby
depriv ing assiqtanc, managers of earned wages; and ( i i i )  Defendant uses
this procedure to remove missed meal breaks from the payroLl records.
Defendant argues that i t  is required to make meal breaks avai labl_e, noE
ensure that they were taken, and that determining whether meal_ breaks
were provided wi l l  require substant iar individual ized inquir ies.

A. Legal Issues

Since Ehe c l -ass  is  l im i ted  t .o  Defendant 's  Ca l i f  o rn ia  ass is tan t
managers, the legal st ,andard that.  appl ies to the meal break claim is
common Lo the class.

California Labor Code S 51-2 prohibit.s an employer from employing an
employee for a work pe.riod of more than five hours per day *withou;
providing t.he employee with a mear period of not ress than :o
m i n u t e s . . . . "  C a ] .  L a b .  C o d e  S  5 1 2 .  C a l i f o r n i a  L a b o r  C o d e  S  2 2 6 . 7
prohibits employers fnom requiring any employee to work '.d.uring any meal
or rest per iod mandated by an appl icable order of the Industr i i l  wetfare
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commiss ion ' "  ca1 '  Lab '  code s  226-7-  rndus t r ia l  wer fa re  commiss ion(*rwc") order 4 prohibits an emproyer from emproying an emproyee for awork period of more than five frours per day-"witiro,.ri , *"ii period of noLIess  Lhan 30  minuLes. . . . , ,1  fWC Orde i  No.  +  fu r ther  p rov ides  tha t :*unress the employee is rel ieved of a1r duty during a 30 minute mealperiod, the meal per iod shal l  be considered'an ,on d.uEy, meal per iod andcounted as time worked. ,,

To date, the California supreme court has not determined whetheremployers are required und.er t abor Code S 226.7 and S 512 to merely offermeal and rest breaks, or to ensure that breaks are taken.2 Recentdistr ict  court  cases have held that under these provisions, emproyers arerequired only to make meal breaks avai lable to employees, and reject theargumenE that carifornj-a 1aw reguires that employers ensure that mealb r e a k s  a r e  a c t u a l l y  t a k e n . 3  s e e ,  e . g . ,  B r o w n ,  2 4 g  F . R . D .  a t  5 g 5  ( , , r t  i san emproyer 's obl igaEion to ensure that i ts employees are free from i tsconLrol for thirty minutes, not to ensure Lhat Lhe employees do anypart icular thing during t ,hat t ime., ,)  .

As a result , ,  praint. i f fs must show that the defendant , , forced
p la in t i f f s  to  fo rego missed mea l  per iods . , ,  saLazar  v .  Av is  Budget  Group,r n c "  2 5 1  F . R . D .  5 2 9 ,  5 3 4  ( S . D .  C r l .  2 0 0 8 ) .  g . g  a l s o  K e n n y  v .  s u p e r c u t s lr n c '  ,  2 5 2  F  ' R - D .  6 4 L ,  5 4 6  ( N . D .  C a l .  2 0 0 g )  ( "  [ A ] n  e m p r o y " r ' , i "  n o t  ] i a b l e
tot 

' fa i l ing co provide a meal break, s impry because t ,he evid.encedemonstrates that the emproyee did not u. i rr"rry take a furr  30_minutemeal break. ,, ) .

l lwc order 4 appl ies to . ,professional,  Technical ,  C1erical ,Mechanicar and g11ira1 .ccupat ions,, ,  whictr  includes cashiers and.s a l e s p e r s o n s .  f W C  o r d e r  4  ; t  2 ( O ) .
2rt '  -  case currentry before the cal i fornia supreme court ,  an issuepresented concerns wheEher the Labor code requireJ trr"t L*pr.oyers merelyprovide meal breaks, or reguires that employers ensure that meal breaksare  ac tuar ly  taken.  see Br inker  Rest .  corp- .  v .  super .  c t . ,  r9G p  _3d.  2L6(ca l .  2008)  (g ran t ing  pe t i t ion  fo r  rev iew in  t r r ink l r ,  80  car_ .  Rpr . r .  3d781-  (ca I '  App '  20oB) ) .  r t  i s  d ,oes  no t  appear  Lhat  a  c r range- in  the  law toreguire that employers ensure that meal urears are taken woul_dsig-ni f icant ly affect the predominance 

"t t i ry" i"  
set forth herein. seeinfra Part  V.

3"rn the absence of control l ing cal i fornia supreme court  preced.ent,the court  is Er ie-bound to apply the law as i t  beLieves that courL woul-ddo under Lhe circumstances ."  white v.  starbucks corp.,  4g7 F. supp. 2d,1 0 8 0 ,  t - 0 g B  ( N . D .  C a I .  2 a 0 7 ) .
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2.  Schedu led  break  t imes:

rn so holding, these cases dist , inguish cicaj  ros v.  summj t  Logist ics,rnc' ' in which the cal-ifornia court of-Appear. rr.ia-trr"i J*pr"yers have"an aff i rmative obl igat ion to ensure thal-workers are actual ly rel- ieved.o f  a l l  du ty , ,  dur ing  mea l  per iods .  133 Ca l .  App.  4 tn  g4g,  g5Z_G3 (2005) .The rationale for eonstruing the Labor Code as requiring thal employersmerery make mear (and rest)  breaks avai labre has been stated as fol lows:Under lplaint i f f ,s]  reading of Ci"r i ro",  an employer with noreason r 'o suspect Ehat employees were missi"g ; ; ; ;k!  woura taveto pay an addirionar hour of pay every time ;"-;;li;y;"voluntar i ly chose .o forego a break. This suggests a si tuat ionin which a company punishes an employee who foregoes a breakonly Eo be punished it.self oy_ rraving'J" p"y Ehe employee. rneffect, emproyees would ne aLle t" il"nipur.ate the process andmanufacrul3 
3_laim" ly skipping lr."r"--"i ru,.irrg breaks of fewerthan 30 minutes, ent i t l ing- them to compensat j-on of one hour ofpay for each violat ion.

W h i t e  v .  S t a r b u c k s  C o r p . ,  A g - t  F .  S u p p .  2 d  f 0 g 0 ,  1 0 8 9  ( N . D .  C a I .  2 0 0 7 , )
The courts finds that the weight of auLhority supports a finding thatDefendant is required to make meal (ana rest) breaks availabl_e toassistant managers, not ensure that breaks are taken. This f inding,however,  is not determinat, ive of the court ,s rur ing on the instantMot ion .  See in f ra  par t  V .

B. Factual Issues

Praint i f f  argues that the fol lowing factual issues are common Lo theclass and demonstrace LhaL common issuei predominate over individuali s s u e s  :  a

Defendant ,s  o f f i c ia l_  wr i t ten  po l i cy :
Defendant's employee handbook provid"s a mear break for emproyeeswho work over 5 hours, and a 15 minute rest break for every 4 hoursw o r k e d .  S e e ,  € . g . ,  x i n g s l e y  D e c l . ,  E x .  ?  a E  B N  0 0 0 3 3 8 ;  E x .  1 0  a t  B N0 0 0 4 4 5 ;  E x .  2 4  a t  4 L : L - 2 0 .
Defendant ' 's wri tLen mear and rest break poricy, as set forth in i tsemproyee handbook, appries to emproy"uu,* including assistant.managers ,  aL  a l l  ca l i fo rn ia  roca t ions .  K ingsrey  6ecr . ,  

-B* .  -z+  
, t4 I : 2 L - 4 2 : 7  -

1

a

oThis 
sect ion a lso
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Mear and rest breaks are scheduled in advance on the Daity
A s s i g n m e n t  S h e e L .  K i n g s l e y  D e c I . ,  E x .  2 4  a t  4 t _ : 3 - 4 .
There is always at ]east one manager on d.uty, whose role incrudes
ensuring that employees take rest breaks at approprj.ate times and
crock  ou t  and in  fo r  mear  b reaks .  see  K ings ley  Dec1. ,  Ex .  24  a t
5 7  z I - 2 5 .
Employees  do  no t  c lock  in /ou t  fo r  res t  b reaks .  see ,  € .g . ,  Ashby
D e c l .  ,  E X .  1  a t  5 : 1 3  .
f f  an assistant manager is the manager on duty, the assistant,
manager is responsibre for scheduring and taking his or her own
b r e a k s .  S e e ,  € . g . ,  i d . ,  E x .  1  a t  d : 1 - 5 .

Timekeeping' program:
Defendant uses a payrol l  system in which, i f  an employee misses a
meal per iod, or a meal per iod commences after f ive hours into a
shif t ,  the payrol l  system automat, ical ly pays the employee one
add i t iona l  hour  o f  pay  fo r  tha t  day .  K ingsrey  Dec l . ,  Ex .  17  aL  BN
0 0 0  1 7 1  .
Managers can edit  t ime sheets to add missing meal break punches.
I d . ,  E x .  l l  a t  B N  0 0 0 1 - 8 8 ;  E x .  2 2  a t  3 4 : 3 - 5 .
o Praint i f f  presents evidence that aL least.  one manager,  Marla

PeL.er,  added missing mear break punches based on an assumption
t h a t  t h e  e m p l o y e e  d i d  t a k e  a  b r e a k .  r d . ,  E X .  2 2  a t  3 4 : i - 0 - 2 0 .
- Defendant argues thaE this manager 's regrrrar pract ice was

t,o ask assi-stant managers whether Lhey took a meal break,
and on ly  on  a  few ins tances-e .g . ,  in  o rder  to  t ime ly  c lose
payrol l -assumed that a meal break had been taken. Id. ,
E x .  2 2  a E  3 3 : 1 - 4 ,  3 4 : 8 - 3 5 : 4 .

o Prainbif f  further rel ies on emai ls by phi l ip Alexander,  the
Distr ict  Manager for Distr ict  135, commending that Distr ict ,  s
stores for having no missed mear breaks in i ts t , ime records
dur ing  a  par t i curar  per iod .  see  id . ,  EX.  23  a t  L25224- l -30 : t -5 .
- Defendant argues that these emails were aimed at

encouraging compl iance with DefendanL,s meal break
poric ies requir ing that employees are provided and take
meal breaks.

S L a f f i n g  l e v e l s :
Plaint i f f  argues that,  Defendant had a pol icy of und.erstaff ing i t .s
stores, including regularry scheduring assistant managers as the
onry  manager  on  du ty  fo r  per iods  o f  f i ve  hours .  see  p l . , s  Mem.  p .  &
A .  7  : 4 - 6 ;  K i n g s l e y  D e c 1 .  ,  E x .  2 3  a t  I ) , 4 : 3 - 1 " 2 .
o Defendant submit,s declarat ions from assistant managers who

state that they did not experience unpaid missed breaks or

4
o
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o v e r t i m e .  S e e  O p p , n  M e m _  p .  &  A .  l g : 2 3 _ 1 9 : 5  &  n . 4 G ;  A s h b yp e c l .  ,  E X .  2 .
'  As a result ,  Plaint i f f  argmes, assistant managers were prevented

from Eaking uninterrupted mear breaks. such ai by, foi exampre,
leav ing  the  s to re  fo r  mear  b reaks .s  see K ings tey 'nec i . ,  Ex .  25  1  3 .o Defendant argues that any issues with t naerst-ffing at

part'icular stores were temporary, such as would result during amanager 's temporary leave of absence, and that staff ing leveis
vary  g rea t ly  be tween s to res .  see  K ings ley  Dec l . ,  EX.  23  aL
8 8 t 3 - 2 2 ;  H a r r i s o n  D e c l .  $  + .

o Defendant also presents evid.ence that other assistant managers
did not experi-ence unpaid missed breaks or overt ime. see opp,n
M e m -  p .  &  A .  l g : 2 3 - L 9 : 5  &  n . 4 G ;  A s h b y  D e c I . ,  E x .  2 .

5 .  S tore  labor  budgets :
' Plaint'iff argues that payments for missed meal breaks, such as where

an emproyee is to be paid an additional hour of pay in the event, ofa missed or late-taken meal break, come out of an individual store, spayrol l  budget,  which creates incent ives to adjust t . ime sheets to
r e m o v e  m i s s e d  m e a l  b r e a k s .  s e e  p l  . , s  M e m .  p .  &  A .  L 7 : 2 - 4 .
o Defendant points out that employees who repeatedly fail t.o take

breaks in accordance wit ,h Defendant 's pol i l ies ar l  counsel_ed
and may even be  te rmina ted .  See Opp,n  g :L9_9:1 ;  K ings ley
D e c ] . ,  E X .  2 3  a t  g 4 : 1 0 _ 1 3 ;  H a r r i s o n  D e c l .  n  S .

o Defendant also notes, as set forth above, th"t  there are
signif icant di f ferences among i ts cal i fornia stores in terms of
sa les  vo lume,  s ta f f ing ,  e tc .  See Har r ison  Dec l .  $  S .

C. predominance l\nalysis

For reasons set forth in cases such as Brown and Kenny, plainEif f ,s
legal theory is one in which individual issues predominate over common
issues .  see ,  e .g .  ,  Brown,  24g F .R.D.  a t  5g6 ( ' ,Because FedEx was requ i red
only to make meal breaks and rest breaks avai lable to pJ-aint i f fs,

"en independ,ent analysis of Plaintlff ' s e.rid"nce somewhat belies
Plaint i f f 's content ion thaE where an assistant manager is the only
man'ager on duty, Ehat assistant manager is precluded from taking 

" 
frrff

meal break. Compare Kingsley Decl. ,  Ex. 18 at BN 000721- ( indici t ing bhaton  May 30 ,  20Q7,  p la in t i f f  was  the  onry  manag"er  on  du ty  f rom 4 :00  p .m.  to
1 l - : 0 0  p . m . )  ;  w i t h  K i n g s r e y  D e c l - . ,  E x .  2 0  a t  g N  o o o z r 5  ( i n d i c a t i n g  i h a t
P l a i n t i f f  t o o k  a  m e a l  b r e a k  f r o m  4 : 2 8  p . m .  t o  4 : 5 9  p . m . ) .  T h i s
highli.ghts the individuaLized nature of the inquiry- required under the
circumstances of this case.
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Plaint i f fs may prevai l  only i f  they demonst.rate that Fed6x's pol ic ies
deprived Ehem of those breaks. Any such showing will require substantial
ind iv idua l i zed  fac t  f ind ing . , , )  .

Sole managier on dtuty.  Plaint i f f  's theory that there were t imes when
an assistant manager was the only manager on duty, which mad.e it
impossibre to take breaks, , 'does not apply class wide; i t  appries only to
those employees who did not take breaks" when they were the only manager
on duEy,  Kenny,  2s2  E ' .R .D.  a t  G4G.  For  example ,  Defendant . ' s  ev idence
that some assisEanL managers did not experience unpaid missed breaks or
overtime highrights Lhe individualized inquiry necessary und.er the
c i rcumstances  o f  th is  case.

Customer levels.  Simi lar ly,  Plaint i f  f  's theory Lhat st .ores ,rwere
too busy to give employees a meaningful  opportunity to take breaks[, ]
requires an individual inquiry into each sLore, each shif t ,  each
employee." Id- Even i f  there were evidence that " in a part icular case
the store manager instructed an employee to help a customer rather Ehan
take a lunch break, " whether such an instrucEion amounts to the employer
not "providing" a meal break " is an individual quest ion that cannot be
reso lved c lass  w ide . '  rd -  For  example ,  in  l igh t  o f  the  ev idence
submitted that there are wid.e var iat ions in staff ing levels between
Defendant 's  Ca l i fo rn ia  s to res ,  tha t  Defendant 's  o f f i c ia l  wr iUten  po l i cy
is for managers to ensure that assist.ant managers are provided and take
meal breaks, and Ehat some assistant managers have not experienced unpaid
mj-ssed breaks or overt ime, plaint i f f  has not shown that common issues of
fact predominate over individual issues.

Time sheets and sahedules. The time sheets and schedules on which
Plaint i f f  rel ies "actual ly demonstraLe the individual naLure of the
inquiry."  Id.  As Defendant argues, Plaint i f f  has not shown that merely
ident i fy ing t ime sheets on which manual meal break edits appear is
su f f i c ien t  to  esLab l ish  l iab i l i t y  fo r  purposes  o f  P la in t i f f , s  c la j -ms.
For example, t ,o determine whether meal breaks were not provided requires
a determinat ion of why a part icular assistant manager did not punch
out/in for a particular meal break and why Eime punches for that meal
break were added later by a manager.  Thus, the assertedly common issue
that meal breaks may be manually added to an assist.ant manager, s Eime
sheet does not predominate over the more central individualized inquirv
into the circumsLances surrounding such edits.

Moreover, Defendant has submitLed numerous declarations from
assistant managers in which they state that.  they did not experience
u n p a i d  m i s s e d  b r e a k s  o r  o v e r t i m e .  S e e  O p p , n  M e m .  p .  &  A .  1 8 : 2 3 - l _ 9 : 5  &
n.46 ;  Ashby Decl.  ,  Exs .  1,  2 .  , .Thj-s dispari ty suggests that .  the
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avai labir i ty '  of  meal breaks var ied employee t ,o emproyee, or at  reast
s to re  to  s to re  o r  manager  t ,o  manager . , '  Kenny,  252 F .R.D.  a t  645.

Manager 's assumption that break provided. P1aint. i f  f  makes a relage6
argument that Defendant violated Cicairos when a manager merely ,'assumed,,
that a meal break was provided when no meal breax pun-hes appear on an
ass is tan t  manager 's  t ime records .  see  c ica i ros ,  tg3  ca l .  ebp"  4 th  aE 962
( " [T ]he  de fendant 's  ob l iga t ion  to  p rov ide  the  p la in t i f f s  w i t f r  an  adeguate

meal per iod is not sat isf ied by assuming that ihe meal per iods were
taken. . .  - " ) .  P la in t i f f  a lso  argmes tha t  the  ed iEs  mat tagers  make to  t ime
sheets is evidence that Defendant fai led to keep accurate payrol l
records .

This theory, however,  also raises pred.ominately individual issues.
For example, even i f  Defendant has a company-wide pol icy authoriz ing
managers to add punches, det,erminlng whether punches were added when no
meaL break was actual ly provided (or taken)-a central  issue with respect,
Lo l iabi l i ty-requires individual ized proof as Lo the reasons why any
particular punches were add.ed, even where an assumption was made that a
meaL break was provided, Moreover,  Plaint i f f ,s evidence shows that the
manager 's regular pract ice was to ask assistant managers whether they
took a meal break, and only on a few instances-e.g.,  in order to t imery
close payrol l -assumed that a meaL break had been t ,aken. Kingsley oecl- . ,
E x .  2 2  a t  3 3 : 1 - 4 ,  3 4 : 8 - 3 5 : 4 .

under such circumstances, a furt,her i.nquiry must be made into
wheLher a break was provided but merely not voluntar i ly taken, or whether
a break was taken at,  al l -  For example, PLaint i f f  at tempts to argue that
in l ight of  Defendant 's al leged fai}ure to keep accurate t , ime records,
hours worked may be establ- ished by the employee,s test imony, and that the
burden would then shif t  to the Defendant to show that the hours claimed
by t .he employee were not worked. See Hernandez v. Mendoza, 199 Ca1. App.
3d  721- ,  '127  ( f9sg) .  T .he  need fo r  ind iv idua l  tes t imony i l lus t ra tes  why
Plaint i f f  has fai led to show that,  for this craim common issues
predominate over individual- ones.

Repreeentat ive ev: idence. Plaint i f f 's argument in Lhe Reply that the
issue of whether Ehere were noL. enough assistant managers scheduled such
that stores could operate white breaks were taken , 'can easi ly be proven
at tr iar by represenEaLive test imony and survey data,,  is unsupported.
n e p l y  8  z 2 - 5 .

Summary. The Cou:rt  f inds that Plaint i f f  has not shown that wiLh
respect to the meal break craim, common j-ssues predominate over
individual quest ions. Here, , ' [1] iabi l i ty cannot be establ ished without.
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individuar tsr ials for each class member to determine why each class
member did not c lock out for a fur l  30-minute meal break on.rry
p a r t i c u l a r  d a y .  "  K e n n y ,  2 5 2  F . R . D .  a t  5 4 5 .  s e e  a L s o  B r o w n ,  2 4 g  F . R . D .
a t  585;  Sa lazar ,  251 F .R.D.  a t  534 ( f ind ing  tha t  the  ca l i fo rn ia  Labor
code's reguirement that. ernployers only make meal breaks available to
employees  " fo rec loses  c lass-w ide  ad jud ica t ion  o f  c la j -ms in  th is  case, , ) .

i i .  Rest per iod Claim

Pla inL i f f ' s  showing w i th  respec t  Eo h is  resL  break  c ra im is  m. re
spare, part icular ly under circumstances where assistant managers do notpunch in and out when Eaking rest breaks. As Defendant,  persuasively
argues, and as set forth above with respect to plaint i f f ls meal break
c l -a im,  s ince  DefendanL 's  wr iE ten  po l i cy  i s  to  p rov ide  ass is tang managers
with a 15 minute rest break every four hours worked, and to ensure thatsuch breaks are taken, Plainuif f  wi l l  have to show Ehat circumstances ona part icular day in a part icular st ,ore prohibi ted assistant managers from
taking otherwise scheduLed rest breaks, on an individual-by- individual
bas is .  As  w i th  P la in t i f f  ' s  mea l  b reak  c Ia im,  p la in t i f f  ha-s  no t  shown
that common issues pred.ominate .ver individual issues with respect to therest break cl-aim. At oral  argument,  Plaint i - f f  's counsel conceded that
class cert i f icat ion of the r* iu p.r iod claim was unavaiLable on the
current record.

iii. Overtime and Other Cfaims

Plaint i f f  concedes in the Repry that the cause of act, ion for
"overL ime/wages"  i s  der iva t ive  o f  p la in t i f f ' s  b reak  c la ims.  Rep ly  9 :2 -3 .
P la in t i f f ' s  theory  o f  fa iLure  to  pay  over t ime is  tha t  Defendant  fa i led  topay overt ime where an assistant,  manager was scheduled for an eight-and-a-
half  hour shi f t ,  wa6 not provided a thir ty minuEe meal break, and. was
paid for only eight hours. For reasons set,  forth above, t ,his claim is
one in which common issueg do not predominate over individual issues.

simi lar ly,  Plaint i f f 's ucl ,  c laim borrows the Labor Code cl_aims as
the  pred ica t 'e  "un lawfu- l "  ac t  requ i red  to  sus ta in  a  UcL c1a im.  see p1 . ,s
M e m .  P .  &  A .  2 0 : 2 5 - 2 L : 5 .  p l a i n t i f f , s  c l a i m s  f o r  p e n a l t i e s  a r e  a l s o
der iva t ive  o f  p la in t i f f ' s  mea l  and res t  b reak  c la ims.

Thus, for reasons set forth above, Plaint i f f  has fai led to show
predominance w i th  respecE to  any  o f  p la in t i f f , s  c la ims.  p la in t i f f , s
attempt at oral- argument, to re-defi-ne and. narrow the proposed class to
assistant managers who experienced manager t ime sheet edits is
unpersuasive at t,his late sLage, and more importanLly, as Defendant
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persuasively argues, does not adequately resolve the need for an
individual ized inquiry into the reasons for any such edits.

b. Superiority

considerat ion of the four superior i ty factors stated in Rure
23 (b) (3) "requires the court  to focus on the eff ic iency and economy
element,s of the cl-ass act ion so that cases al lowed under subdivis ion
(b) (3) are those Lhat can be adjudicated most prof i tably on a
representa t ive  bas is . "  Z inser ,  253 F .3d  a t  LL90 (quot ing  WRrcHr ,  supra ,  S
l -780 a t  562)  .

Defendant does not appear to chal lenge Plaint i f f 's showing that the
f i rst .  three factors (each class memlcer 's interest in individual ly
control l ing a separate act ion, other l i t igat ion already commenced by the
class, and the desirab:Ll i ty of  concenLrat ing l i t igat ion in this forum)
weigh  in  favor  o f  a  f ind ing  o f  super io r i t y .  See p l . , s  Mem.  p .  &  A.
2 2 : 2 5 - 2 3 : 6  .

Manageability. As t.o the fourt.h factor*manageability-the parties,
argiuments echo their arguments wit.h regards to the predominance inquiry.

Defendant. argues Lhat where, as here, Lhe Court would need t<>
determine on an individual-by- individual basis "whether-and i f  so,
why-proper breaks were not Eaken or unpaid overt.ime was incurred,,, the
manageabit i ty fact.or weighs heavi ly against a f inding that a class act ion
i s  s u p e r i o r .  O p p ' n  2 3 ; 3 - 1 , 4 .  S e e  Z i n s e r ,  2 5 3  F . 3 d  a t  1 1 9 2  ( . . T f  e a c h
class member has Co l i t igate numerous and substant ial  separate issues to
establ ish his or her r :Lght to recover individual ly,  a class act ion is not
' s u p e r i o r . ' " )  .

Plaint i f f 's argument that Defendant has not presented facts
indicat ing the need for individual ized determinat ions is bel ied by the
record and by the preceding analysis.  See Reply LQ:23-24. Moreover,  for
reasons set forth above, Plaint i f f  has inadequately shown that indj-vidual
i -ssues  can be  adequate ly  managed.  S imi la r ly ,  P la in t i f f ' s  asser t ion  a t
oral argument that determining whether assistant managers merely forqot
co clock out/ in for meal breaks can be measured by survey evidence is
unsupported and does not suff ic ient ly resolve E,he underly ing
individual ized determinat ions required to explain why specif ic t ime edits
were  made.

Even Ehough the proposed class is l imited to Defendant 's Cal i fornia
assistant managers, the apparent necessity of substant ial  individual ized
determinat ions as to l iabi l i ty and r ight to rel- ief  weigh heavi ly against
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a f inding Lhat a class act ion is superior t ,o al ternate mechanisms for
I i t igat ion. The courL f inds that Plaint i f f  has noL shown that a cLass
act ion is superior to other methods of adjudicat ion.

2 .  Ru le  23  (b )  (2 )

For reasons set forth in Defendant 's opposit ion, the Court  denies
P l -a in t i f f  ' s  MoEion  to  cer t i f y  a  c lass  pursuant  to  Ru le  23(b)  (2 ) .  opp,n
24223-25:L6 .  Defendant ,s  a r9ument  tha t  th is  ae t ion  seeks  pr imar j_ ly
monet .a ry  re l ie f ,  and there fore  cer t i f i ca t ion  under  Ru le  23 ib )  (2 )  i s
inappropriate, is wel l  taken, and Plaint i f f  does not appear Eo respond to
Defendant 's arguments in the Reply.  plaint i f f  is a toimer emproyee and
wil l  not benef i t  f rom the requestea injunct ive rel- ief .  s imi l l r ly,  theproposed class would l ike1y include a certain proport ion of former
employees. Thus, the predominant claims in this lct ion are monetary, an6
cerL i f i ca t ion  under  RuIe  23(b)  (2 )  i s  no t  appropr ia t .e .  See J imenez,  z3g
F-R.D '  a t  250.  A t  o ra l  a rgument ,  p la in t i f f  conceded tha t  c lass
cert i f icat, ion under Rule 23(b) (2) would be inappropriat ,e in this case.

B. RuIe 23(a) prerequisi tes

Plaint i f f 's fai lure to show thaL any RuIe 23 (b) requirement is met
is disposit ive, and the court  need noL determine whethei plaint i f f  has
meL the Rule 23 (a) prerequisiLes. However,  as set forth below, praint i f f
has shown that the prerequisi tes of Rure 23(a) are met in this case.

1. RuLe 23 (a) (1)-Numerosity

Plaint i f f  has shown, and Defendant does not appear to dispute, LhaL
the  c lass  as  de f ined in  P la in t i f f ' s  MoE. ion  " i s  so  numerous  tha l  jo inder
o f  a L l  m e m b e r s  i s  i m p r a c t i c a b l e . ' ,  F e d .  R .  C i v .  p .  2 3  ( a )  ( 1 )  .  T h e  c l a s s
is est imated co include 463 individuals employed by Defendant as
a s s i s t a n t  m a n a g e r s .  P l . , s  M e m .  p .  &  A .  1 0 : L - a ;  K i n g l s e y  D e c l . ,  E x .  2  a t
3  : 1 5 - 2 5 .

2. Rule 23 (a) (2)-comrnonat i ty

Plaint i f f  has shown, and Defendant does not appear to d. ispute, that
there is at least "one signi f icant issue common to the c1ass, so as Lo
support  a f inding that the commonal i ty requirement is met.6 See Dukes v.

urne proposed cLass def ini t ion includes aII  assistant managers at
D e f e n d a n t ' s  c a l i f o r n i a  s t , o r e s .  p 1 . , s  M e m .  p .  &  A .  3 : 1 5 - 1 7 .  A l t h o u g h  n o t
expressly arg'ued by Defendant,  Defend.anl 's declarat ions from assist int
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W a J - M a r t ,  I n c . ,  5 0 9  F . 3 d  l _ 1 G 9 ,  I I 7 7  ( 9 t h  C i r -  Z O O 7 ) .  F o r  e x a m p l e ,plaint i f f  has shown that Defendant has a wriE,t .en pol icy und.er which
assisLanE managers at Defendant 's Cal i fornia stores who work over 5 hours
rn a day are to be provided with a duty free thir ty minute meal per iod.
t ? " ,  e , g . ,  K i n g s l e y  D e c l . ,  E x .  1 1 ,  B N  o o 0 r - B g .  p l a l n t i f f  h a s  a l s o  s h o w n
thaL managers are authorized Lo manually add timekeeping punches to an
assist ,ant manager 's t ime records, i f  an employee forggts Lo punch in and
o u t  " a t  t h e  s p e c i f i e d  t i m e s - "  s e e ,  e . g . ,  K i n g s l e y  p e c l . ,  E x .  1 1 ,  B N
0 0 0 1 8 8 * 8 9 .

3 .  RuIe  29(a)  (3 ) -ee ica l i ry

Pfaint i f f  has shown, and Defendant does not appear to dispute, that
Plaint i f f 's c laims "are reasonably co-exEensive wi ln those of absent
c l a s s  m e m b e r s . . . , '  H a n L o n  v .  c h r y s L e r  c o r p . ,  1 5 0  F . 3 d  1 0 1 - 1  ,  i , o 2 o  ( 9 t h
c i r .  1998) .  p ra inu i f f  was  a  fo rmer  ass is t ln t  manager  a t  one o f
Defendant 's car i fornia stores and. seeks Lo represent a class of
Defendant 's  ca l i fo rn ia  ass is tan t  managers .  p la in t i f f , s  c la ims regard ing
Defendant 's al leged fai lure to provid- meal and rest breaks, and fai lure
to pay overt ime, are suff ic ienEly typical  to meeL the requirement of Rule
2 3  ( a )  ( 3 )  .

4. Rul-e 23 (a) (4)-Adequacy

"Resorut ion of two quest ions determi-nes legar adequacy: (r)  do the
named plaint i f fs and their  counseL have any conf l , icts of i t . t "rest wigh
oEher class members and (2) wi l l  the named. plaint i f fs and their  counsel_
prosecut,e Lhe act ion vigorously on behalf  of  the class?,,  Hanl-on, 150
F - 3 d  a t  1 0 2 0 .

conf l ict  of  interest.  praint i f f  argues that in l ight of  the
simi lar i ty of the claims asserted and. remed.ies sought by elaint, i f f  and
the cLass members, there are no confr icts between praint i t f  and

managers, who state Lhat they did noL experience unpaid missed breaks or
overt ime, appears to signi f icant ly und.ermine Plaint i f f ,s showing that
commonarj- ty is met with respect to the proposed crass. see opp,n Mem. p.
&  A .  1 8 : 2 3 - L 9 : 5  & ,  n . 4 6 ;  A s h b y  D e c l . ,  E x .  2 -  T o  t h e  e x t e n t  t h a t  t h e r e  a r e
assistant managers who have not been denied meal or rest,  breaks,
Plaint i f f  does not share a common quest ion of law or fact with such
assistant managers. In this sense, Ehe proposed class may be overbroad.,
as the class def ini t ion does noL ' rref lect the way in whicir  the potent ial
plaint i f  f  s are al leged to be simi lar ly si t ,uated and share common cl"aims., ,
c e r v a n t e z  v .  c e r e s t i c a  c o r p .  ,  2 5 3  F . R . D .  s 6 2 ,  5 G B - 6 9  ( c . o .  C a l  _  2 0 0 8 )  .
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Pra in t i f f ' s  counse l  and o ther  c lass  members .  see  pL . ,s  Mem.  p .  &A '12 :2r -27 .  Defendant  has  no t  id .en t i f ied  any  conf l i c ts  o f  in te res t .

vigorous prosecut,ion. Defendant, argnres t.hat pl-aintiff lacks
suff ic ient famil iar i ty with the relevant facts and claims of this
r i t igat ion t ,o show t,hat plainEif f  ' .wi11 discharge his f iduciary
obl igat ions by fair ly and adeguately proteet ing the interests of the
crass . '  BurkhaJ- te r  TraveJ  Agency  v .  t tac f la rms ln t ,  J - ,  rnc .  I  L4 !  F .R.D.
L 4 4 '  L 5 3 - 5 4  ( N . D .  c a l "  1 " 9 9 1 )  .  D e f e n d a n L  p o i n t s  t o  p l a i n t i f f  , s  d e p o s i t i o n
test imony, in which he stated that, :  ( i )  he did not review the complaint
before i t  was f i led; ( i i )  he has not heard of the staLutes rre was suing
under;  ( i i i )  he had nou met his attorneys pr ior t ,o his deposit ion; t iv lhe mistakenly thought that he was seekitg t"  represenE a nat, ionwide
class, rather than a Cal i fornia class; tv l  he mistakenly thought managers
are included in the proposed cfass, rather than just ."" i " t"rr t .  managers;
and (vi)  he mistakenly Lhought he was only seeking to recover for missed
mear breaks, rather than missed rest breaks, orr"r i i*e,  and. penaLt ies.
s e e  o p p ' ] f  2 4 t 5 - 2 Q ;  A s h b y  D e c l  . ,  E x .  3  a t  g r ? - r - g ,  2 4 : L 9 - 2 6 : 5 ,  3 4 : 2 L - 3 5 : 9 ,
3 8  :  l - 9 - 3 9 :  L 8 ,  4 0 :  l - l - - 2 1 -  ,  4 L  2 O - 4 2 : L 3 ,  5 5 : 2 0 - 5 G :  l - 3  .

Plaint i f f  argues that he suff ic ient ly understands: ( i )  tne factual
and IegaI issues in this case; ( i i )  thac his claims against Defendant are
for missed meal breaks, rest breaks, and overt ime, 

"r I  
that Lhe proposed

c lass  is  l im i ted  to  Ca l i fo rn ia  employees ;  and ( i i i )  tha t  he  has  a
f iduciary duty to the assistant m-nagers he seeks to represenL in Ehis
a c t , i o n .  R e p l y  l - l - : L 5 - 2 6 ;  K i n g s l e y  s u p p .  D e c l . ,  E x .  3 1  a t  2 7 . : 2 L - 2 9 = 2 5 ,
3 2 : 4 - i . 3 ,  3 7  : 1 4 - 2 3 ,  3 9 : 1 9 - 4 0 : l _ 0 .

Plaint i f f  has shown that he und.erst,ands t .he "basic elements,,  of  his
claims and his f iduciary obl igat ions to the class. This is noc a case
where Plaint i f f  is "unaware of even t ,he most mater ial  aspects, '  of  the
action, does not know why Defendant is being sued., and has ..no conception
of the cl-ass of people thel  purportedly repiesents., ,  Burkhal_ter,  l -41
F.R.D.  a t  l -53-54 .  Moreover ,  P la in t i f f  a rgues ,  and Defendant  does  no t
appear to dispute, that Ptaint i f f 's counsel is experienced in l i t igaLing
w a g e  a n d  h o u r  c l a s s  a c L i o n s .  p l . , s  M e m .  p .  &  A .  L 2 : 2 7 - 1 3 : 3 ;  r i n g s l e y
DecI .  t l : -  Based on  the  cur ren t  record ,  P la in t i f f  has  shown tha t  the
adequacy  regu i remenE o f  RuIe  23(a)  (4 )  i s  met .

summary. For the foregoing reasons, the court  f inds that plaint i f f
has shown that the requirements of Rule 23(a) are met, .

v. The caLifornia supreme court,s pending Decision in Brinler
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Plaint i f f  states in the Reply that i f  the court  is incr ined to denypraint i f f  's Moti-on, the court  =tro.rro posepone rur ing on pr.ai-nt i f f  ,s
Motion until after the California sup-r"me^-iourt decides BrinkerReslaurant corp. v.  superior court ,  wrr icr,  has been fur ly br iefed. 19GP-3d 215 (ca l .  2009)  (g ran t ing  pe t i t ion  fo r  rev iew in  Br inker ,  80  car .R p t r '  3 d  7 8 1  ( c a r .  A p p .  2 0 0 8 )  i  - -  S e e  R e p r y  r - 0 : 5 - r - 1 .  r n  B r i n k e r ,  o n e  o fthe issues presented cotc"rrrs whether tle california i"uoi-code requiresthat employers merely provide mear breaks, or whether emproyers mustensure that meal breaks are actual ly taken.z

Plaint i f f  has not show good cause for the requested stay, andPlaint i f f 's request is denied on that basis.  rhe co-urt  in i t iar ly notesthat Pl-aint i f f  appears to concede that the cal i fornj .a supreme court ,sdecisi-on in Brinker would ..have minimal bearing on the case at bar.,,P I  ' ' s  Mem'  P '  &  A '  16 :L9-20-  r t  does  no t  appear ,  under  the  c i rcumst ,ancesof this case and Ehe current record, that c-ommon issues wourd predominateeven if the carifornia supreme court d,etermines that employers mustensure chat employees take meal breaks. For example, iL aireaay appearsthat Defendant 's off ic ial  wriLEen pol icy is to ensure that mear breaksare taken. Thus, under an ensure standard, even if a manager add.s mealbreak punches t9 an employee's t ime sheet,  Ehat would need a furtherdeterminat ion of whether Lne employee actual ly took a meal treak. Thus,the individuarized inquiry into thl reason for added mear punches wouldsuitr  be required under el- th*r standard. And.,  this individuat_izedinquiry would sLi l r  predominate over any common issues, sush asDefendant 's wri t ten pol ic ies and the aulhori ty granted to managers to addpunches.

For the foregoing reasons, plaint i f f ,s Mot. ion for c lassCeru i f i ca t ion  is  den ied .

rT IS SO ORDERED.

'Another 
issue presented to the cal- i fornia Supreme court  in Brjnrerappears to be whether crass act, ion craims for misJed meal and/or restbreaks can be proven by survey, stat ist ical ,  or other representat iveevidence '  For reasons set forth by Defendant at the t lot ion hearing, thatthis issue is before the Brinker court  is not germane for purposes of

; l::ffr#lt"n 
on plainriff 's Morion, or dererminins wheche'r a sray is
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