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Issues for Review

In granting review, this court specified the issues to be decided:

1. “Does Business and Professions Code section 17204 (as
amended by Prop. 64, Gen. Elec. (Nov. 2, 2004)), which limits standing to |
bring an action under the Unfair Competition Law (Bus. & Prof. Code
§ 17200, et séq.) to ‘any person who has suffered injury in fact.an'd'h'as lost
money or property as a result of such unfair competition’ (id., § 17204),
apply to actions filed before November 3, 2004, the date on which
Proposition 64 took effect?”

2. “If the standihg limitations of Proposition 64 apply to actions
under the Unfair Competition Law that were pénding on November 3,
2004, may a plaintiff amend his or her complaiﬁt to substitute in or add a
party that satisfies standing requirements of Business and Professions Code
section 17204, as amended, and does such an amended complaint relate

back to the initial complaint for statute of limitations purposes?”

Factual and Procedural B:ickgrbund

As was typical in pre-Proposition 64 actions under California’s
Unfair Competitioh Law in Business aﬁd Professions Code sections 17200
_and 17500 (the “UCL”), plaihtiffé' Thomas Branick and Ardra Campbell
lent their names to this lawsuit even though they never had a loan with
Downey Savings and Loan Association, F.A. (“Downey SaVings”). They
nevertheless alleged that Daney Savings’ lending practices violated the

UCL.

In their complaint, plaintiffs purport to describe a “typical real estate
transaction” involving an “old lender” and a “new lender.” [Appellants’

Appendix (“AA”) at 5, 9 16-17.] In connection with these transactions,



plaintiffs alleged that Downey, as an “old lender,” engaged in a pattern and
pfactice of unfair businéss practices by charging more than is necessary or
fair for various loan document récording services. They also alleged, in
effecf, that a lender is not allowed to charge more than “actual costs™ for
certain services (e.g., no more thén the cost charged by county at the
recording window), insisﬁng in effect, therefore, that private citizens have a |
right to xégulate the profit margins and fees charged for services by federal
savings and loans. They then allege that these practices are not allowed by
law or contract, without pointing to any specific statutory or contractual

prohibition. [AA 9-10, 9931(b), (c), (f), (h) and (i).]

Downey Savings moved for judgment on the pleadings, arguing that
plaintiffs’ state law claims were preempted by federal law. The trial court
agreed and granted Downey Savi_ngs" motion for judgment on the

pleadings. Plaintiffs appealed.

On November 2, 2004, while the appeal was pending, California '
voters passed Proposition 64, repealing the rights ofa private litigant to
assert a UCL claim unless he or she “suffered injury in fact and has lost )
money or property as a result of such unfair compefition.” Bus. & Prof.
Code § 17204 (as amended); see also Bus. & Prof. Codé § 17535 (imposing
- the éame standing requirements on claifns for false advertising under Bus.
& Prof. Codé § 17500). In light of Proposition 64°s passage, the court of
appeal requested supplemental briefing on whether Proposition 64 applies

to this action.

The court of appeal determined that Propositidn 64 applied and held
that plaintiffs “cannot maintain this action unless they have ‘suffered injury

in fact and ha[ve] lost money or property as a result of [the alleged] unfair



competition.”” [Typed Op’n at 15.].1 Plaintiffs acknowledged that they
could not meet the standing requirements under the amended statutes, but
urged the .court to authorize them on remand to “amend the complaint to

. substitute an affected plaintiff to preserve the claims of the represented
group.” [Typed Op’n at 16.] Asserting a policy of great liberality in
amending pleadings, the court of appeal remanded with directions to the
trial court “to determine whether, if there is a request to amend the -
ameiided complaint, the circumstances of this case warrant granting leave

to amend.” [Typed Op’n at 17.]

This court granted Downey Savings’ petitien for review to decide—
if Proposition 64 applies to cases filed prior to the date the new law took
effect—whether plaintiffs who lack standing may amend their complaint to
substitute in new plaintiffs who have standing and whether the amended |
complaint would relate back to the filing of the original complaint. After
- granting review limited to that issue, this court issued an order d1rect1ng the
parties also to address whether Proposition 64 should apply to cases

pending at the time the new law took effect..

Legal Discussion

I

Proposition 64 Applies to Cases Pending
at the Time the Initiative Became Effective

A. Proposition 64 applies to pending cases because it
repealed a statutory right

“Although the courts normally construe statutes to operate
prospectively, the courts correlatively hold under common law that when a

pending action rests solely on a statutory basis . . . ‘a repeal of [the] statute

! The court of appeal rejected Downey’s federal preemption argument.



without a saving clause will terminate all pending actions based thereon.’”
Governing Board v. Mann (1977) 18 Cal.3d 819, 829 (citing Southern
Service Co. v. Los Angeles (1940) 15 Cal.2d 1, 11-12); Younger v. Superior
Court (1978) 21 Cal.3d 102, 109, (“[A]n action wholly dependent on
statute abates if the statute is repealed without a saving clause before the
judgment: is final”). As this court observed in Mann, this “repeal rule” has
been applied in a wide variety of criﬁiinal, quasi-criminal, and ciVil cases.

Mann, supra,18 Cal.3d at 829-30 and n.8 (citing cases).

“The justification for this rule is that all statutory remedies are
pursued with full realization that the legislature may abolish the right to
recover'ét any time.” Mann, supra, 18 Cal.3d at 829. The Government
Code expressly provides that “[a]ny statute may be-repealed at any time,
except when vested rights would be impaired. Persons acting under any
statute act in contemplation of this power of repeal.” Cal. Gov. Code

' § 9606 (emphasis added).

Fof the repeal rule to dpply it is only necessary to show:
(i) plaintiffs’ action was pending when the repeal became effective; (ii)
plaintiffs’ action rests solely on statutofy grounds; (iii) the repeal was of the
statute on which plaintiffs’ cause of action was based; and (iv) the repeal
measure does not contain a saving clause. All of these elements are met

here.

First, plaintiffs’ action was pending on November 3, 2004, when the
statute took effect. Plaintiffs had no vested rights because they were not the
beneficiaries of a final, nonappealable judgment. To the contrary, the trial
court dismissed their action based on federal preemption and had enteréd_
judgment against them, and in favor of Downey Savings. See People v.

Bank of San Luis Obispo (1910) 159 Cal. 65, 79-80 (no vested rights exist






