


Introduction
AARP filed an amicus curaie in support of the plaintiffs and
' appellar;ts, ‘contending that plaintiffs should be allowed leave to amend to
substitute in new and unrelated parties." AARP’s brief, hQWever, adds
~ nothing to the currént analysis. As with the plaintiffs, they rely
predominately on Klopstock v. Superior Court (1941) 17 Cal.2d 13 and
other f’:ases where amendment was required due to a “mistake or misnomer”
in the naming of a pléiritiff, and not a new law specifically designed to
‘prevent the current plaintiffs from pursuing the litigation. As stated in
‘Downey Savings’ opening and reply briefs, Klopstock and its reasoning do
not apply here. Because Downey Savings addressed this argument in its |

opening and reply briefs on the merit, it will not do so again here.

Although it had no involvenieht in this matter, AARP neveftheless
suggests that alloWing plainﬁffs’ counsel to replace the old plaintiffs with
new plaintiffs will not substantively change the lawsuit. AARP has no |
‘basis for making that sweeping conclusion. Assuming that plaintiffs’
counsel can track down an individual who .was injured by Downey Savings’ |
allegedly unfaif conduct, the lawsuit will neceésarily have to be altered to
fit the specific facts and circuﬁlstances the injured party. In addition, by

_converting th\is‘ _Case toa claés action, it may also greatly expand the
available remedies, includi.rfg alloWing for a fluid recovery fund and revive
many already stale claims. See Kraus v. Trinity Mgmt. Services, Inc.
(2000) 23 Cal.4th 116 (recognizing the differences between class actions

and UCL representative actions). -

! AARP states that this Court did not certify fdr review whether Proposition
64 applies to pending cases. That is not correct. On May 18, 2005, this
Court issued an order requiring the parties to brief this very question.




AARP also fails to distinguish (or even address) Diliberti v. Stage
Call Corp. (1992) 4 Cal.App.4th 1468, which presents a very similar
situation as the instant case. There, as here, a lawsuit was filed by an
uninjured plaihtiff. After litigating for some time, the uhinjured plaintiff
sought substitute in a new, injured plaintiff. The court held that the
 substitution would effect a substantial change in the action because the new -
plaintiff was seeking to. enforce an independent right (her clairﬁ to be
compensated for her injuries, which was not derivative of any of the bold
| plaihtiff’s rights, since she had not been i’nj'ured). Id. at 1471 (citing
Bartalo v. Superior Court (1975) 51 Cal. App.3d 526). |

Finally, AARP contends that if amendment is allowed, the amc»:nded»
complaint should felate back to the filing of the original complaint. But,
for that to happen, the new complaint must, among other things, Be based
on the séme general set of facts and involve the same injury. See Norgart
" v. The Upjohn Co. (1999) 21 Cal.4th 383, 408-09. AARP makes no effort
to address these requirements of the relation-back doctrine, nor could it. As
discussed in Downey Savings’ opening and reply briefs on the merits, the
amended complaint could not possibljl be based on the same injury because
the current plaintiffs were not injured: Likewise, a new plaintiff must have
had a loan from DoWnéy Savings, and therefore the new complaint would
have to be based on the facts and events specific to that borrowér. _
Accordingly, because the éurrent plaintiff never had a loan from Downey
Savings, the new complaint could not possible be based on the same set of -

facts as the current complaint.

Hence, for the reasons stated above and in Downey Savings’
~ opening and reply briefs on the merits, the arguments raised by AARP in its

amicus brief should be rejected, and this Court should reverse the court of



appeal’s holding permitting plaﬁntiffs divested of standihg' under

Proposition 64 to move to substitute in new, unrelated plaintiffs.
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