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To the Honorable Chief Justice of the Supreme Court Of California and the
Honorable Associate Justices:

Corel Corporation (“Corel”) respectfully submits thenfollowing Answer to the
Petition for Review filed on behalf of Webster Bivens (“Bivens™):

I.  INTRODUCTION

The trial court properly granted Corel’s Motion for Summary Judgment, finding
that Corel’s rebate offers pertaining to its WordPerfect software products were neither
untrue nor misleading to reasonable consumers. Preliminarily, after conducting an
independent review of the record before the trial court, the Court of Appeal found that
Corel had made a prima facie showing of its entitlement to summary judgment. In doing
so, the Court of Appeal carefully and methodically reviewed the evidence, and noted that
Corel’s rebate offers of “cash back,” immediately followed by the words “see inside for
details,” were not likely to mislead reasonable consumers, and further that by definition,
rebate offers are not “coupons.” The Court of Appeal then reviewed Bivens’ evidence
and found that he failed to meet the burden shifted to him to demonstrate the existence of
a triable issue of material fact. Additionally, the Court of Appeal made note of the
latitude the trial court granted Bivens in opposing the motion, and that Bivens did not
show that facts existed that would defeat the motion or why he needed even more
additional time to obtain any such facts, and correctly found that the trial court was

within its discretion in denying Bivens’ request for a continuance.
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E 2

The Court of Appeal decision affirming the summary judgment motion on the
merits is cogent and correct. The issues addressed present no important question of law
or other grounds for this Court’s review.

After the initial briefing, the Court of Appeal asked the parties to submit
supplemental briefs addressing Proposition 64 and its applicability to pending cases, and
its impact on this case. The Court of Appeal analyzed those issues, and correctly held
that the Proposition 64 amendments eliminated the statutory right previously granted to a
party who had sustained no injury to sue and prosecute claims under California’s Unfair
Competition Law (“UCL”). Because the amendments address a statutory right rather
than a common law right, the court followed well established precedent and held that the
amendments apply to all cases involving statutory rights pending on the effective date of
the amendments, and consequently that Bivens no longer had standing to prosecute such
claims as of that date. In its analysis, the Court of Appeal directly rejected the decision in
Californians for Disability Rights v. Mervyn's, LLC (2005), 126 Cal. App. 4th 386
(Mervyn’s). Of the six Court of Appeal decisions that have been issued addressing the
applicability of Proposition 64 amendments to pending cases involving statutory rights,
Mervyn’s stands alone in holding that they do not. The Court of Appeal here forcefully
demonstrated that Mervyn s erroneously relied on a case that had repealed a common law
right rather than a statutory right. Mervyn’s is so poorly reasoned that it is unlikely to be
followed by any other Court of Appeal, and consequently there may be no need for this
Court to grant any review. If this Court elects to address the inconsistency, it can best be

done by reviewing and reversing Mervyn’s or decertifying publication of that opinion. In

SD\1630340.2
353434-1 2



‘any event, because the decision in this case should be affirmed indépendently on the

merits, the request for review of this case should be denied..

II. STATEMENT OF THE CASE'

A. Background

Between 2001 and 2003, Corel distributed to retailers Corel WordPerfect Family
Pack 3 (Corel 3) and Corel WordPerfect Family Pack 4 (Corel 4) software packages that

offered “cash back” mail-in rebates. On the boxes containing Corel 3 software was a

preprinted offer for a mail-in rebate in the amount of $30. The boxes containing Corel 4

N

software offered a mail-in rebate in the amount of $20.

1. The Corel 3 Rebate Offer

The offer printed in the upper right-hand corner of the front of the Corel 3 package
stated “Get $30 US/$50 Cdn cash back!” Directly underneath, in smaller print, was the
statement, “See inside for details.” Inside each Corel 3 package there was a rebate form

that listed the details of the rebate offer. The details included the following:

Buy WordPerfect Family Pack 3 between July 1, 2001 and
December 31, 2002

Complete this form and mail it along with the original UPC bar code
from the box and the original receipt (or a legible photocopy of the
original receipt) from the above product

To qualify, your redemption form must be received on or before
January 30, 2003

Allow up to 10 weeks to receive your rebate check

Limit of one (1) rebate per name or household

! Substantially summarized from Court of Appeal Opinion (“Opinion™), pp. 3-9.
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This offer is valid only in the United States and Canada
This promotion is void where prohibited or restricted by law

Corel is not responsible for lost, destroyed, misdirected, postage due or
delayed mail, or for any incorrect information provided to Corel by the

customer
This offer cannot be combined with any other promotions

Rebate will be issued in the currency in which the product was
purchased

2. The Corel 4 Rebate Offer
The offer printed on the Corel 4 package stated “GET $20 US/$30 Cdn CASH

BACK!” in the upper right-hand corner of the front of the box. Directly underneath, in
smaller print, was the statement: “SEE INSIDE FOR DETAILS.” Inside each Corel 4
package there was a rebate form that listed substantially the same details as for Corel 3,
except that the purchase dates were between July 1, 2002 and December 31, 2003; the
form was to be received by January 30, 2004; and the limit of one rebate per name or
household added the words “or corporation.”

3. TCA Fulfillment Services, Inc.

Corel contracted with TCA Fulfillment Services, Inc. (TCA) to process consumer
applications for Corel 3 and Corel 4 rebates. As of June 16, 2003, a total of 17,981
Corel 3 rebates had been paid to United States purchasers. Another 30 rebate requests
were being processed. A total of 3,322 Corel 3 rebate requests had been initially denied;

however, 316 of these requests were later approved and paid, or were being reprocessed

for payment.
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As of June 16,2003, 10,540 United States Corel 4 rebates had been paid. TCA
was processing 608. An additional 1,452 rebate requests had been initially denied; 123 of
those requests were later approved or were being reprocesséd for payment.

B. Bivens’ Complaint and Allegations

Bivens, who had neither purchased the Corel software nor applied for a rebate,
initiated this lawsuit against Corel on December 30, 2002, by filing a complaint on behalf
of the general public pursuant to sections 17204 and 17535. Bivens alleged that Corel’s
conduct in advertising a cash-back rebate offer on the outside of packages of Corel 3 and
Corel 4 with the words “Details Inside,” and pré)viding the material terms of the offer on
a rebate form contained inside the Corel 3 and Corel 4 packages violated sections
17537.11, 17500, and 17200. Bivens sought a declaration that Corel’s failure to fulfill
every rebate request made by a purchaser was unlawful and unfair, constituted a breach
of contract with consumers, and provided Corel with an unfair competitive advantage
over its competitors. Bivens further sought an accounting to determine the dollar amount
of the rebate requests that were allegedly unlawfully not paid, disgorgement and
restitution of such funds to purchasers, escheatment of disgorged profits belonging to
unidentified victims to the State of California pursuant to Civil Code section 1519.5,
preliminary and permanent injunctive relief, and attorney fees and costs of suit.

C. Trial Court Proceedings
1. Motion for Summary Judgment

Corel filed its Motion for Summary Judgment on June 27, 2003. A hearing on the

motion was scheduled for September 12. On July 24, Bivens served Corel with requests
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for discovery, including form and special interrogatories, requests for admissions, and a
request for production of documents. Prior to serving these discovery requests, Bivens
had not conducted any discovery in this case since filing the complaint on December 30,
2002.

Through a series of motions and ex parte applications, Bivens requested an
extension of time to file an opposition to Corel’s Motion for Summary Judgment and
requested that the hearing on the motion be continued so that Bivens could obtain
responses to the discovery he propounded on July 24. The trial court eventually granted
Bivens a one-week extension to file his opposition. However, the court denied his
requests to continue the hearing date. On September 2, Bivens’ counsel filed his
opposition to Corel’s Summary Judgment Motion and also filed a document entitled

“Renewal of Motion for Continuance.”

2. Attorney McMillan’s Declaration Regarding His Rebate
Requests

In support of his opposition to Corel’s Motion for Summary Judgment, Bivens
submitted the declaration of his counsel, Scott McMillan. According to the declaration,
Attorney McMillan personally purchased two Corel 3 packages from Office Depot in a
single transaction on August 24, 2002. One package was for himself and one was for his
law corporation. McMillan submitted rebate request forms for the two Corel 3 purchases.
Corel did not send McMillan the rebates he requested. McMillan admitted that the
Corel 3 packages he purchased were on sale at the time he bought them and that he had
used coupons in making the purchase.
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McMillan also purchased Corel 4 from Amazon.com. In addition to submitting a
Corel 4 rebate request form to TCA, McMillan applied for and received a $40 rebate on
his Corel 4 purchase directly from Amazon.com. According to McMillan’s declaration,
the Corel 4 rebate request he submitted to TCA was initially denied. When he did not
receive the $20 rebate from Corel, he placed a telephone call to TCA regarding his Corel
4 rebate request. In response to McMillan’s call, TCA sent him a‘rebate check in the

amount of $30.

3. Summary Judgment Hearing and Disposition

The trial court heard Bivens’ “renewed” motion for a continuance and Corel’s
summary judgment motion on September 12, 2003. The court took both matters under
submission.

On September 19, the court denied Bivens’ request to continue the summary
judgment motion by minute order, concluding that Bivens had failed to establish that
responses to the discovery he sought could defeat summary judgment, and also on the
ground that Bivens had failed to provide sufficient reasons why he could not have
obtained the information he believed could defeat summary judgment earlier in the
proceedings. The trial court also granted Corel’s Motion for Summary Judgment. Inits
order, the court addressed a number of other outstanding issues, including evidentiary
objections to the declarations the parties had submitted. The court sustained Corel’s
objections to the McMillan declaration, and overruled Bivens’ objections to the

declaration of Frank Giordano, president of TCA.

SD\1630340.2
353434-1 7



The court entered judgment in favor of Corel on November 7, 2003. Bivens filed

a notice of appeal on December 3, 2003.

IIl. THIS CASE DOES NOT MERIT SUPREME COURT REVIEW UNDER
RULE 28(b).

: The trial court properly granted Corel’s summary judgment motion, and the Court
of Appeal correctly affirmed the summary judgment. In that regard, the Court of Appeal
decision presents no unique or important question of law, nor does it conflict with any
other Court of Appeal decisions. Review should be denied for that reason alone, since
none of the grounds for review set forth in California Rule of Court (“CRC”) 28(b) exist.

Additionally, the Court of Appeal requested the parties to brief the applicability of
Proposition 64 amendments to cases filed before the effective date of Proposition 64, and
the impact of those amendments on this case. Although unnecessary to its decision
affirming the summary judgment on the merits, the Court of Appeal conducted an
analysis of the Proposition 64 issues, and relying on established precedent held that
because the amendments repealed a statutory right rather than a common law right, they

-apply to all pending cases as of the effective date, and require that a plaintiff suffer injury
in fact in order to have standing to prosecute a UCL claim. Bivens admitted he suffered
no injury; therefore he has no standing, and the Court of Appeal affirmed the judgment
on that additional ground. (Opinion, pp. 14-16, 29, 30.) This aspect of the decision
likewise presents no novel or important question of law that needs to be addressed by this
court, although it does conflict with the erroneous Mervyn’s decision. Mervyn’s stands
alone and has been criticized and not followed in any of the five subsequent
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