




















































































































repeated and harassing acts prohibited by the Fair Debt Collection Practices
Act (“FDCPA”) to the continuing violation doctrine used in the hostile work
environment cases. See, e.g., Komarova v. National Credit Acceptance, Inc.
(2009) 175 Cal.App.4th 324, 95 Cal.Rptr.3d 880; Gruen v. Edfund (N.D. Cal.
2009) 2009 WL 2136786. In Komarova, the court used the continuing
violation doctrine to permit recovery for unlawful debt collection acts
occurring outside the statutory period because harassing phone calls were a
continuing course of conduct that extended into the limitations period. Id. at
344-345 (finding that “unreasonably frequent calling is clearly a continuing
course of conduct under this test because the violation occurs only through
repetition.”)

Relying on the standard set by preceding employment cases, the First
District observed that the test of the continuing violation doctrine is whether
the violations constitute “a continuing pattern and course of conduct” or

“unrelated discrete acts.” Id. at 344 (citing Joseph v. J.J. Mac Intyre

Companies, LLC (N.D. Cal. 2003) 281 F.Supp.2d 1156, 1161.) This

distinction is also helpful in discerning the difference between the “continuing
violation” versus the “continuous accrual” doctrines.
Here, in wholly rejecting application of the continuing violation

doctrine to the UCL, the Second District remarked that,

42



[R]outinely billing and collecting for ‘test’ copies is not the type

of harassing and egregious conduct the continuing violation

doctrine is designed to deter. No comparable policy

considerations compel applying the continuing violations

doctrine to violations of the UCL.” Slip Opn., p. 12. [emphasis

added]
But there is no authority to support the Court of Appeal’s limiting of the
continuing violation doctrine to “harassing and egregious” conduct. The
Second District’s suggestion that application of the continuing violation
doctrine is only warranted if a heightened degree of egregious conduct is
involved is inconsistent with the UCL’s liberal consumer protections.
Community Assisting Recovery, supra, 92 Cal.App.4th at 494. (recognizing
that the UCL imposes strict liability and “it is not necessary to show that the
defendant intended to injure anyone.”)

Given that the UCL is available to remedy “unlawful” and “unfair”
conduct, along with business practices that constitute a “pattern of ongoing
conduct,” it would work an absurd result if plaintiffs alleging employment
discrimination or unfair debt collection, could timely assert and recover for the
underlying statutory violations (e.g., FEHA, Titile VII, or FDCPA) pursuant

to the continuing violation doctrine, but be barred pursuant to California’s

UCL.* Accordingly, the Second District’s blanket refusal to apply the

SFor purposes of this discussion, it is assumed that the relief sought is
indeed recoverable restitution pursuant to the UCL.
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continuing violation doctrine to the UCL, in any context, ignores the realities
of a defendant’s misconduct in favor of a single bright line rule.

Federal courts also substantially rely on the continuing violation
doctrine, albeit typically in the realms of trademark infringement, securities,
patent, and antitrust. One relevant case, Suh v. Yang (N.D. Cal. 1997) 987
F.Supp. 783, recognized in the UCL context the notion of multiple claims,
some of which occurred within the statute of limitations and some of which
were outside the statute. In Suh, the plaintiff alleged trademark infringement
and unfair competition claims based on defendant’s use of “Kuk Sool Won”
and “Wold Sook Sool Won Association” logo marks that were first used
approximately nine years prior to the filing of the complaint. Id. at 795.

Rejecting defendant’s statute of limitations defense, the district court
found that plaintiff was subjected to a series of multiple wrongs in that the
allegedly infringing display of defendant’s service name on products and
advertisements could create a separate cause of action for unfair competition
and trademark infringement. Id. at 796. Specifically, the Suh court stated,

[p]laintiff’s claims for unfair competition would not be barred

by the four-year statute of limitations since the alleged wrongs

(i.e., the wrongful use and dilution of Suh’s service marks) are

multiple, continuous acts, and some of these acts have

occurred within the limitations period. 1d. at 795. [emphasis
added]

The district court concluded that the plaintiff’s claims involved repeated acts
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of wrongful appropriation, each creating “a separate cause of action for unfair
competition and trademark infringement.” Id. at 796. Without using the term
“continuous accrual” or “continuing violation,” Suh involved multiple,
continuous acts, some within and without the limitations period, and allowed
recovery for acts within the statutory period pursuant to the UCL.’

The Ninth Circuit likewise allowed recovery pursuant to the UCL for
“multiple, continuous acts,” some of which occurred within the limitations

period in the securities case of Betz v. Trainer Wortham & Co., Inc. (2007)

236 Fed.Appx. 253. After recognizing that, under California law, it is an open
question whether the delayed discovery rule applies to the UCL or whether the
statute of limitations begins to run as soon as the claims accrue, the Ninth
Circuit stated:
Regardless, a claim for unfair business practices is not barred by
the four-year statute of limitations if the alleged wrongs are
“multiple, continuous acts,” some of which occurred within the
limitations period. Id. at 256 (citing Suh, supra). [emphasis
added]

Relying on Betz’s contention that the defendants made continuous

7 Justice Rubin characterizes Suh as a “continuous accrual” case, Slip Opn. -
Dissent, pp. 9-10, but that conclusion is not readily apparent because it is not
clear that Suh allowed recovery for infringement occurring prior to the four
years before commencing suit. The distinction is necessary to decipher
whether Suh is an example of the continuous accrual or continuing violation
doctrine.
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misrepresentations from 1999 until June 2002, the court declined to find the
plaintiff’s unfair business practices claims untimely as a matter of law. Id.
See also, Havens Realty Corp. v. Coleman (1982) 455 U.S. 363,380, 102 S.Ct.
1114, 71 L.Ed.2d 214 (recognizing and applying the continuing violation
doctrine in the Fair Housing Act context).

Thus, the Second District’s outright rejection of the “continuing
violation” doctrine to the UCL is problematic for future litigants with different
fact scenarios who might, except for the Second District’s opinion, seek to
avail themselves of the “continuing violation” doctrine. Beyond the confines
of this case, the Second District’s rejection of the “continuing violation”
doctrine negatively impacts UCL litigants by unconditionally barring recovery
for prior misconduct outside, but closely related to misconduct occurring
within the statutory period, that would be recoverable except that a UCL claim
is implicated. The purposes of the UCL necessitate requiring more innovative
approaches which recognize the varied forms of misconduct to be remedied.
V. Fundamental Consumer Protection And Fair Competition Policies

Of The UCL Would Be Frustrated By The Court Of Appeal’s

Holding That The First Violation Establishes Accrual.

The impact of the Second District’s holding that, when a defendant’s

wrongful acts cover a period of time, a UCL cause of action accrues only once

at the time of the initial act is far-reaching. If the statutory clock begins to run
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when the first violation occurs, irrespective of a defendant’s subsequent
repeated misconduct, then plaintiffs who do not bring UCL claims within four
years will lose the ability to seek recourse forever. If the first violation
establishes accrual without regard to subsequent, repeated violations, then
defendants who “escape” the statutory time frame will be given carte blanche
to continue to invade a plaintiff’s rights indefinitely. The effects would be
devastating on consumers, employees, the elderly, and other members of the
public who are most vulnerable in our society.

For example, in the consumer context, if hypothetically, a creditor
repeatedly charged fraudulent amounts to consumers’ credit cards, and the first
violation was the only one that could be sued upon, then consumers who paid
the longest and suffered the most would be left without any remedy at all,
while new consumers could recover for the violations they suffered. Both sets
of consumers suffered the same violation during the limitations period, but
they will be treated differently in that those subjected to wrongdoing more than
four years ago will be completely denied recovery while more recent victims
can sue.

A. The Unprecedented Use Of Plaintiff’s Discovery.

The Second District’s ruling presents a paradox. Unwilling to

recognize that a plaintiff’s inability to discover wrongdoing “extends” the

47



running of the statutory clock, the Second District uses a plaintiff’s discovery
to “cut short” the running of the statutory clock. As a result, the Second
District has employed an unprecedented sort of reverse “delayed discovery”
rule against Plaintiff to preclude recovery entirely.

Assuming arguendo that the Second District properly refused to extend
the delayed discovery doctrine to the UCL, then a plaintiff’s knowledge should
be irrelevant to calculating the statute of limitations - neither improving, nor
impeding a plaintiff’s access to the courts. In addition, the Court of Appeal
speculatively imputes plaintiff’s knowledge of a single wrongful act, coupled
with the decision not to seek judicial recourse, as consent to unforseen
repeated wrongful acts occurring more than four years into the future.

In the employment context, if a non-exempt employee worked off-the-
clock for his employer during the entirety of his employment, but never
received wages for all hours worked, a savvy defendant would argue that the
employee learned of his claims when he received his first pay check. If that
same employee waits until he is terminated six years later to assert claims for
his off-the-clock hours, his claims would be barred as untimely and he would
be unable to recover unpaid wages - even for those very last pay checks which
clearly fell within the statutory time frame - clearly frustrating the purpose of

the UCL.
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California public policy affirms the fairness of allowing individuals to
bring suit where they remain victims of unfair business practices. The UCL
does not proscribe specific acts, but broadly prohibits “any unlawful, unfair or
fraudulent business act or practice” and being framed in the disjunctive, a
business act or practice need only meet one of the three criteria to be
considered unfair competition. Daugherty v. American Honda Motor Co., Inc.
(2006) 144 Cal.App.4th 824, 83, 51 Cal.Rptr.3d 118. A UCL action is
equitable in nature; damages cannot be recovered. Under the UCL, prevailing
plaintiffs are generally limited to injunctive relief and restitution. Korea
Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1133, 131
Cal Rptr.2d 29. This distinction reflects the UCL’s focus on the defendant’s
conduct, rather than the plaintiff’s damages, in service of the statute’s larger
purpose of protecting the general public against unscrupulous business
practices. Fletcher v. Security Pacific National Bank (1979) 23 Cal.3d 442,
453, 153 Cal.Rptr. 28. Given that knowledge is not a required element, using
plaintiff’s discovery of wrongdoing to bar a UCL cause of action as untimely
would be antithetical to its purpose.

B. The Practical Effect Of Accrual At The First Occurrence.

Reminiscent of this Court’s pronouncement in Howard that causes of

action are not barred merely because similar claims could have been made at
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earlier times, Justice Rubin correctly opined in his dissent that “The injunctive
relief authorized by the UCL should not be automatically unavailable
following recent misconduct merely because the first unfair practice took place
several years earlier.” Slip Opn.- Dissent, p. 7.

Under the Second District’s holding, the employee who works off-the-
clock without receiving full and proper compensation pursuant to California
wage laws would be required to make a choice: either file a lawsuit against his
current employer immediately in order to protect his rights against the
possibility of future transgression; or waive the ability to use the UCL to
vindicate his rights if his employer violates those same wage laws some time
four years into the future. These are not attractive options for an employee
whose livelihood depends on wages and is incompatible with the broad
protections afforded by the UCL’s prohibition against “unlawful, unfair, or
fraudulent” business acts or practices.

If the Second District’s holding is affirmed, the practical effect will be
to require litigants to run to court at the first instance of misconduct in order
to preserve their rights for fear that failing to do so will result in waiver should
the same conduct ever repeat itself over four years into the future. Under the
Second District’s rule, for those individuals who allow four years to lapse after

being subjected to misconduct without filing suit, their consent to such an
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invasion of their rights by that actor would be implied indefinitely.
CONCLUSION

The complaint before this Court is timely and easily satisfies the UCL
statute of limitations pursuant to traditional principles governing accrual of
claims, generally, and the continuous accrual doctrine, specifically.
Accordingly, Plaintiff respectfully asks the Court to reverse the judgment of
the Court of Appeal and remand with directions to enter an order summarily
overruling Defendant’s demurrer. To the extent the operative complaint is
held untimely or deficient, Plaintiff respectfully asks this Court to reverse the
judgment of the Court of Appeal and remand with directions to allow Plaintiff
to file an amended complaint in the trial court seeking to satisfy the guidelines

announced in this Court’s opinion.
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