Proposition 64 and the “Statutory Repeal Rule”

(This article appeared in the San Francisco Daily Journal on May 31, 2006 in slightly different form under the title “High Court Will Resolve Whether Proposition 64 is Retroactive.”)
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Today, the California Supreme Court will hear oral argument in two cases that present the question of whether Proposition 64, which passed in November 2004, applies retroactively to pending Unfair Competition Law (“UCL”) (Bus. & Prof. Code §§17200 et seq.) actions.   Californians for Disability Rights v. Mervyn’s, no. S131798; Branick v. Downey Sav. & Loan Assn., no. S132433.  Proposition 64 has no express retroactivity language, and the Courts of Appeal have reached conflicting results on the retroactivity question.  Compare, e.g., Huntingdon Life Sciences, Inc. v. Stop Huntingdon Animal Cruelty USA, Inc., 129 Cal.App.4th 1228 (2005) (retroactive) with Consumer Advocacy Group v. Kintetsu Enterprises, 129 Cal.App.4th 540 (2005) (not retroactive) (review granted).  The question is significant, because Proposition 64 altered the UCL in potentially major ways.  

Among other issues, the Supreme Court will have to decide whether the so-called “statutory repeal rule” applies to Proposition 64.  This “rule” holds that “a cause of action or remedy dependent on a statute falls with a repeal of the statute, even after the action thereon is pending, in the absence of a saving clause in the repealing statute.”   Callet v. Alioto, 210 Cal. 65 (1930).  In ten published opinions, five Court of Appeal divisions have held that Prop. 64 applies retroactively—all in reliance on this “rule.”  

The California Supreme Court has addressed the “statutory repeal rule” in a series of cases dating back to the 1930s.  A close, chronological examination of these cases demonstrates that this so-called “rule” is merely an application of the ordinary principle of statutory interpretation that new statutes apply prospectively only, absent a very clear indication of legislative (or electoral) intent to the contrary.   See Tapia v. Superior Court, 53 Cal.3d 282 (1991).  Accordingly, the “rule” may not be applied to Prop. 64, or to any other statutory amendment, without examining the legislature’s (or the electorate’s) intent.  
Callet v. Alioto, 210 Cal. 65 (1930), is the de facto leading case.  It is cited in most of the appellate opinions on Prop. 64 retroactivity, even though it held that the “statutory repeal rule” did not apply.  In Callet, a new statute eliminated a driver’s liability for ordinary negligence.  The “statutory repeal rule” (which has an exception for codified common-law rights) did not apply because that liability stemmed from the common law and did not depend on any statute.   (Whether the common-law-rights exception impacts Prop. 64 retroactivity is beyond the scope of this article.)   

Krause v. Rarity, 210 Cal. 644 (1930), was decided just three months after Callet.  The case involved the very same new statute, but the plaintiff was a decedent’s estate, rather than an injured passenger.  An estate’s right to recover for negligence was purely statutory.  The Supreme Court nonetheless held that the “statutory repeal rule” did not mandate retroactive application of the new law.  In so holding, the Supreme Court determined that the statute’s language indicated that the legislature did not intend retroactive application.  Had the legislature used other language, “its intention, in the absence of a saving clause, would have been conclusively manifest.”  

Intent was also the key to Hopkins v. Anderson, 218 Cal. 62 (1933).  There, a constitutional amendment limited the municipal court’s jurisdiction, which would have wiped out the plaintiff’s judgment if applied retroactively.  Despite the “statutory repeal rule” and Callet, the Supreme Court declined to apply the amendment retroactively:  “There is nothing … indicating that [the amendment] was intended to have a retroactive operation.”  

A few years later, the Supreme Court cited the “statutory repeal rule” in holding that an amendment to the state tax laws applied retroactively and abated all pending actions.  Southern Service Co. v. County of Los Angeles, 15 Cal.2d 1 (1940).  But that was because the legislature had, “by apt expression,” indicated its intent to do just that:  “The legislature, no doubt having in mind the holding of this court in Krause v. Rarity …, expressly provided that the [amendment] should terminate all pending actions.  Its expression in this respect is sufficient to accomplish the declared intent and purpose.”  

In Sekt v. Justice’s Court, 26 Cal.2d 297, 304-307 (1945), the Supreme Court pronounced with even more force that the “statutory repeal rule” is grounded in legislative intent.  Sekt involved a jurisdictional amendment that, if applied retroactively, would have stripped away the defendant’s criminal conviction and allowed him to go free.   The Supreme Court explained that the “statutory repeal rule” only applies to certain repeals and “is based on presumed legislative intent, it being presumed that the repeal was intended as an implied legislative pardon for past acts.”  
The Court reached the same conclusion in In re Estrada, 63 Cal.2d 740 (1965), where a statutory amendment lessened a criminal penalty after the defendant was convicted but before he was sentenced.  After citing the “statutory repeal rule,” the Court held: “It is an inevitable inference that the Legislature must have intended that the new statute imposing the new lighter penalty now deemed to be sufficient should apply to every case to which it constitutionally could apply.”  For good measure, the Estrada court observed that no canon of statutory construction should be “followed blindly in complete disregard of factors that may give a clue to the legislative intent.”  

In the 1970s, the Supreme Court decided two cases involving amendments relaxing the penalties for marijuana-related offenses.  It held in both that the amendments applied retroactively to pending cases.  In Governing Board v. Mann, 18 Cal.3d 819 (1977), the Court invoked the “statutory repeal rule” (and cited Southern Service), then also examined the legislature’s intent at length and in detail.  In Younger v. Superior Court, 21 Cal.3d 102 (1978), the Court did not repeat the legislative intent analysis already performed in Mann (decided the preceding year), but when it invoked the “statutory repeal rule” it cited two earlier cases whose reliance on legislative intent was unmistakable:  Kraus v. Rarity and Southern Service.  

Significantly, Younger was followed seven days later by People v. Collins, 21 Cal.3d 208 (1978), an opinion written by the same justice (Justice Mosk).  The statutory amendment in Collins decriminalized consensual oral copulation.  Holding that the amendment applied retroactively to pending cases, the Supreme Court explained that this result hinged on presumed legislative intent, harkening back to Sekt:  “In Sekt … , we discussed the [statutory repeal] rule’s theoretical basis: it presumes the Legislature, by removing the proscription from specified conduct, intended to condone past acts.  …. [A]n amendment eliminating criminal sanctions is a sufficient declaration of the Legislature’s intent to bar all punishment for the conduct so decriminalized.”  

The only difference between Mann, Younger, and Collins is the fact that Collins explained the original, legislative-intent rationale behind the rule, while Mann and Younger did not.  In Mann and Collins, as in Estrada, if the “statutory repeal rule” had applied in the manner that the Courts of Appeal have recently applied it to Prop. 64—without reference to the electorate’s intent—the outcomes would have been the same, but the lengthy discussions of what the legislature intended would have been a total waste of time and effort.  The Supreme Court is not known for engaging in idle, unnecessary examinations of legislative intent.

In two cases in the 1990s, the Supreme Court examined statutory amendments lessening the criminal penalties for two kinds of theft.  In In re Pedro T., 8 Cal.4th 1041 (1994), the Supreme Court invoked the “statutory repeal rule” and Estrada, but then went on to examine the legislature’s intent, saying in no uncertain terms:  “The basis of our decision in Estrada was our quest for legislative intent.”  Similarly, in People v. Nasalga, 12 Cal.4th 784 (1996), the Supreme Court cited the “statutory repeal rule” and Estrada, but then said that “[t]o ascertain whether a statute should be applied retroactively, legislative intent is the ‘paramount’ consideration.”  

Notably, the Supreme Court came to two different conclusions in these cases.  In Nasalga, the amendment applied retroactively because “one may reasonably infer that the Legislature has determined imposition of a lesser punishment … will sufficiently serve the public interest.”  But in Pedro T., the amendment did not apply retroactively because it was a sunset clause, which reflected legislative intent that the harsher penalty should govern during the “stated effective period.”  

If the “statutory repeal rule” applied mechanically—and if intent were irrelevant—then the Supreme Court would have held the amendment retroactive in Pedro T. as well as in Nasalga.  

The most recent Supreme Court case, Myers v. Philip Morris Cos., 28 Cal.4th 828 (2002), bolsters this conclusion.  In Myers, the legislature repealed a statute that gave tobacco companies immunity from tort liability (comparable to the sunset clause in Pedro T.).  The dissent cited the “statutory repeal rule” and Callet, but the majority did not even mention it.  Instead, after a lengthy analysis, the majority found no “unequivocal or inflexible” expression of retroactive intent and held that the amendment applied prospectively.   Again, applying the “statutory repeal rule” reflexively would have required retroactive application.  

Of course, this conclusion does not fully answer the Prop. 64 retroactivity question.  But it will allow the Supreme Court to make a proper beginning.  Its  retroactivity analysis should begin with the electorate’s intent.  Only after this analysis should the Court turn to the next step—whether the amendments are substantive or procedural.  

* 	Kimberly A. Kralowec is Of Counsel to The Furth Firm LLP, a plaintiffs’ class action firm in San Francisco.  She is also the author of The UCL Practitioner legal weblog (http://www.uclpractitioner.com), where some of the ideas in this article first appeared.     
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