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ORIGINAT. FILED

DEC 1 0 2004
ANGELES
SUPERIOR COURT
Superior Court of California
County of Los Angeles

Case No.: BC309926

YULING ON MOTION OF DEFENDANT
L"'OR JUDGMENT ON THE PLEADINGS

The above-entitled action came on regularly for hearing on December 10, 2004, i-
Department 40 of the Superior Court, the Honorable David A. Workman, Judge presiding. Pau’,
Hastings, Janofsky & Walker, by Eve M. Coddon and Stan Karas, appeared on behalf ¢
defendant and moving party. Lerach, Coughlin, Stoia, Geller, Rudman & Robbins, by Bonny [ .
Sweeney, appeared on behalf of plaintiff and responding party.

Having read and considered the moving, opposing and reply papers, and having hear |
and considered the argument of counsel, and the matter having been submitted for decision, th-
Court now rules as follows:

The Court grants plaintiff’s and defendant’s requests for judicial notice.

The motion for judgment on the pleadings is granted, without leave to amend.

Within 10 days, moving party shall serve and lodge a proposed judgment.
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L. ALLEGATIONS AND PROCEDURE

In this action, plaintiff sues on behalf of the general public. The complaint include
theories of qnjunctive and declaratory relief, and restitution for violations of Business an |
.Professions q:ode Sections 17200 et seq. and 17500 et seq. Essentially, plaintiff claims that as t
.four of defendant’s “One A Day” products (“Joint Health,” “Bedtime & Rest,” “Cholesterc
.Health,” and}“Prostate Health Formula™) the trademark is misleading in that consumers actuall_
;are instructed to take more than one tablet a day. The trademark is used on packaging and othe

.advertisements and statements disseminated in newspapers and other publications.
II. NATURE OF PROPOSITION 64

Propc*sition 64 was written to change the standing requirements of the unfair competition

laws, by amending sections 17203, 7204 and 17535 of the Business and Professions Code.
III. EFFECTIVE DATE

California Constitution Article II, section 10 provides that an initiative or referendum
approved by h majority of votes takes effect the day after the election unless the measure

provides otherwise. Thus, Proposition 64 became effective November 3, 2004.

IV.  RETROACTIVITY

A. Ascertaining Intent
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Alternatively, where the change is procedural, “[t]here is then no problem as to whether
the Legislatu#e intended the changes to operate retroactively.” Aetna Casualty & Surety Co. v.

| Industrial Acki. Com. (1947) 30 Cal. 2d 388, 394.
B. Prospective Procedure Versus Retrospective Substance
1 Generally
Procedural changes are not “retrospective” when applied to preexisting litigation, but
instead they operate as procedure to be followed in the future, regardless of when events
occurred giving rise to claims. Brenton, supra, at 689; Tapia, supra at 288; Kuykendall v. State

Board of Equalization (1994) 22 Cal.App.4th 1194, 1211, n. 20.

"’ A statute has retrospective effect when it substantially changes the legal consequences

of past events." McClung v. Employment Development Dept. (2004) 34 Cal.4™ 467, 472

(quoting, Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243 ). To give an
example, “law governing the conduct of trials is being applied prospectively when it is applied
to a trial occuhng after the law's effective date, regardless of when the underlying ... cause of

action arose."| Tapia, supra, at 289.

However, procedural changes may be unconstitutional where they have a substantive
effect. “[T]h# legislature may not, under pretense of regulating procedure or rules of evidence,

J

Los Angeles Superior Court Order - 4




24




